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A BRIEF SURVEY OF EQUITY JURISDICTION.’ 


II. 


[’ is because rights exist and because they are sometimes 

violated that remedies are necessary. The object of all 
remedies is the protection of rights. Rights are protected by 
means of actions or suits. The term ‘‘remedy” is applied either 
to the action or suit by means of which a right is protected, or to 
the protection which the action or suit affords. An action may 
protect a right in three ways, namely, by preventing the violation 
of it, by compelling a specific reparation of it when it has been 
violated, and by compelling a compensation in money for a viola- 
tion of it. Theterm “remedy” is strictly applicable only to the 
second and third of these modes of protecting rights ; for remedy 
literally means a cure,—not a prevention. As commonly used in 
law, however, it means prevention as well as cure; and it will be 
so used in this paper. In equity the term “relief” is commonly 
used instead of “remedy ;” and, though relief is a much more 
technical term than remedy, it has the advantage of being equally 
applicable to all the different modes of protecting rights. 

Though remedies, like rights, are either legal or equitable, yet 
the division of remedies into legal and equitable is not co-ordinate 
with the corresponding division of rights ; for, though the reme- 





* Continued from page 72. 
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dies afforded for the protection of equitable rights are all equitable, 
the remedies afforded for the protection of legal rights may be 
either legal or equitable, or both. 

Actions are either iu personam or in rem. Actions in personam 
are founded upon torts, actual or threatened, or upon breaches of 
personal obligations, actual or threatened. They are called zz 
personam because they give relief only against the defendant per- 
sonally, 2. ¢, the plaintiff has no claim to or against any ves. 
Actions 7 vem are founded upon breaches of real obligations, or 
upon the ownership of corporeal things, movable or immovable. 
Actions founded upon breaches of real obligations are called iz 
rem, because they give relief only against a ves. Actions founded 
upon the ownership of corporeal things are called i rem, because 
the only relief given in such actions is the possession of the things 
themselves. Actions zz vem, as well as actions im personam, are 
(except in admiralty) in form against a person. The person, 
however, against whom an action 27 personam is brought, is fixed 
and determined by law; namely, the person who incurred (and 
consequently the person who broke or threatened to break) the 
obligation, or the person who committed or threatened to commit 
the tort, while the person against whom an action 2” rem is 
brought is any person who happens to be in possession of the ves, 
and who resists the plaintiff's claim. The relief given in actions 
in personam may be either the prevention or the specific repara- 
tion of the tort or of the breach of obligation, or a compensation 
in money for the tort or for the breach of obligation. The relief 
given in an action 7” vem, founded on the breach of areal obliga- 
tion, is properly the sale of the ves, and the discharge of the 
obligation out of the proceeds of the sale. The relief given in 
an action iz vem, founded on the ownership of a corporeal ves, is 
the recovery of the possession of the ves itself by the plaintiff. 

Actions zz vem founded upon ownership are anomalous. As 
every violation of a right is either a tort or a breach of obligation, 
it would naturally be supposed that every action would be founded 
upon a tort or breach of obligation, actual or threatened; and if 
this were so, the only actions 27 rem would be those founded upon 
breaches of real obligations. But when a right consists in the 
ownership of a corporeal thing, a violation of that right may con- 
sist in depriving the owner of the possession (and consequently of 
the use and enjoyment) of the thing. If such a tort had the 
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effect of destroying the owner’s right, as the physical destruction 
of the thing would, it would not differ from other torts in respect 
to its remedy; for the tort-feasor would then become the owner of 
the thing, and its former owner would recover its value in money 
as a compensation for the tort. And by our Jaw, in case of mov- 
able things, the tort often has the effect practically of destroying 
the owner’s right, sometimes at his own election, sometimes at the 
election of the tort-feasor. But, subject to that exception, the 
tort leaves the right of the owner untouched, the thing still belong- 
ing to him. He can, indeed, bring an action for the tort, and 
recover a compensation in money for the injury that he has suf- 
fered down to the time of bringing the action ;! but the compensa- 
tion will not include the value of the thing, as the thing has not, 
in legal contemplation, been lost. If, therefore, an action for the 
tort were the owner’s only remedy, he must be permitted to bring 
successive actions ad infinitum, or as long as the thing continued 
to exist ; for in that way alone could he obtain full compensation 
for the injury which he would eventually suffer. But, as the law 
abhors a multiplicity of actions, it always enables the owner to 
obtain complete justice by a single action, or at most by two 
actions. Thus, it either enables him to recover the value of the 
thing in an action for the tort, by making the tort-feasor a pur- 
chaser of the thing at such a price asa jury shall assess, or it 
enables him to recover the possession of the thing itself in an 
action zm vem. He is, however, further entitled to recover the 
value of the use and enjoyment of the thing during the time that 
the defendant has deprived him of its possession, together with 
compensation for any injury which the thing itself may have suffered 
while in the defendant’s possession ; and this he recovers, some- 
times in the same action in which he recovers the thing itself or 
its value, and sometimes in a separate action. 





1 The reader should be reminded, however, that by our law an owner of immovable 
property who has been dispossessed (7.¢., disseised) of it, can recover damages in an action 
of tort only for the original dispossession; he cannot recover damages for the subse- 
quent detention of the property until he has recovered its possession, The reason is, 
that a loss of the possession or seisin of immovable property is technically a loss of the 
ownership, and the acquisition of possession or seisin is an acquisition of ownership, 
though it may be wrongful. Hence, a disseisor ceases to be a trespasser the moment his 
disseisin is completed. When, however, the original owner recovers back his lost seisin, 
his recovered seisin relates back to the time of the disseisin, the law treating him as 
having been in possession all the time, Hence, he can then recover damages for the wrong- 
ful detention of the property. 
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It seems, therefore, that an action 7m rem, founded upon owner- 
ship, may be regarded as a substitute for an infinite or an indefi- 
nite number of actions founded upon the tort of depriving the 
plaintiff of the possession of the ves, which is the subject of the 
action ; and that such an action may, therefore, be regarded as ina 
large sense founded upon the tort just referred to, and the re- 
covery of the thing itself as a specific reparation of that tort. 

Thus far, in speaking of actions and remedies, it has been as- 
sumed that the law of any given country is a unit ; 2. ¢., that there 
is but one system of law in force by which rights are created and 
governed, and also but one system of administering justice. 
Whenever, therefore, any given country has several systems, 
whether of substantive or remedial law, what has been thus far 
said is intended to apply to them all in the aggregate,—not to 
each separately. Thus, in English-speaking countries there are 
no less than three systems of substantive law in force, each of 
which has a remedial system of its own; namely, the common law, 
the canon law, and admiralty law. There is also a fourth system 
of remedial law, namely, equity. What has been said, therefore, 
of actions and remedies applies to all of these systems in the 
aggregate. 

It follows, therefore, that in English-speaking countries civil 
jurisdiction is parcelled out among the four systems just referred 
to; and it is the chief object of this paper to ascertain what por- 
tion of this jurisdiction belongs to equity, and for what reasons. 

But here an important question arises as to the nature of equity 
jurisdiction. If we have three systems of substantive law, each 
exercising jurisdiction over those rights which are of its own crea- 
tion, and if equity is a system of remedial law only, how does it 
happen that equity has any jurisdiction? Do not the other three 
systems divide among themselves the entire field of jurisdiction, 
and how then is there any room for equity? The answer is that 
the term “jurisdiction,” as applied to equity, has a very different 
meaning from what it has as applied to courts of law; and the 
failure to recognize that fact has caused much confusion of ideas. 
As applied to courts of law, the term is used inits primary and 
proper sense ; as applied to equity, it is used in a secondary and 
improper sense. For example, when two courts of law, created by 
the same sovereign, are independent of each other, the jurisdiction 
of each is either exclusive of the other, or concurrent with it, or it 
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is partly exclusive and partly concurrent. _If one invades a prov- 
ince which belongs exclusively to the other, it acts without right 
(if not without power), and ought to be restrained by the common 
sovereign. If a particular province belongs to them both (z.., 
if they have concurrent jurisdiction over it), each is entitled to 
enter it, while neither is entitled to interfere with the other ; and 
hence questions of priority are liable to arise between then, z. ¢., 
questions as to which of them first obtained jurisdiction over given 
controversies. But the terms “concurrent” and “ exclusive” have 
no proper application to equity, or rather they do not correctly 
describe the relations between equity and the other three systems. 
On the one hand, equity never excludes either of the other sys- 
tems. It is true that equity alone exercises jurisdiction over equi- 
table rights ; but that is not because equity claims any monopoly 
of such jurisdiction,—it is because the other systems decline to 
exercise it, they not recognizing equitable rights. On the other 
hand, equity is never excluded by either of the other systems; 
and hence equity exercises jurisdiction over legal rights (as well 
as over equitable rights) without any external restraint. Since, 
however, one or more of the other systems has jurisdiction over 
every legal right, the jurisdiction of equity over legal rights is in a 
certain sense concurrent, but never in any proper sense; and not 
unfrequently it is in fact exclusive in the sense of being the only 
jurisdiction that is actually exercised. It is not properly concurrent, 
because there is no competition between the two jurisdictions. 
Courts of law act just as they would act if equity had no exist- 
ence, just as in fact they did act before equity had any existence. 
Nor does equity ever complain of their so acting, or seek to put 
any restraint upon their action, or question the validity and legality 
of their acts; and yet equity acts with the same freedom from re- 
straint, even when dealing with legal rights, that courts of law do 
when dealing with rights of their own creation. 

What has thus far been said, however, is calculated rather to 
stimulate than to satisfy inquiry. How is it that equity has the 
power to invade at will the provinces of other courts? What ob- 
ject has equity in assuming jurisdiction over rights which it is the 
special province of other courts to protect? What is the extent 
of that jurisdiction? The answer to the first of these questions 
will be found in the fact that the jurisdiction of equity is a pre- 
rogative jurisdiction ; 7. ¢., it is exercised in legal contemplation by 
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the sovereign, who is the fountain from which all justice flows, and 
from whom, therefore, all courts derive their jurisdiction. The 
answer to the second question is that the object of equity, in as- 
suming jurisdiction over legal rights, is to promote justice by 
supplying defects in the remedies which the courts of law afford. 
The answer to the third question is that the jurisdiction is co- 
extensive with its object ; that is, equity assumes jurisdiction over 
legal rights so far, and so far only, as justice can be thereby pro- 
moted. But then the question arises, How does it happen that the 
protection afforded by courts of law to legal rights is insufficient 
and inadequate, and how is it that equity is able to supply their 
short-comings? The answer to these questions, so far as regards 
the largest and most important part of the jurisdiction exercised 
by equity over legal rights (namely, that exercised over common 
law rights), will be found chiefly in the different methods of pro- 
tecting rights employed by courts of common. law and courts of 
equity respectively, z. ¢., in the different methods of compulsion 
or coercion employed by them. 

A court of common law never lays a command upon a litigant, 
nor seeks to secure obedience from him. It issues its com- 
mands to the sheriff (its executive officer) ; and it is through the 
physical power of the latter, coupled with the legal operation of 
his acts and the acts of the court, that rights are protected by the 
common law. Thus, when a common-law court renders a judg- 
ment in an action that the plaintiff recover of the defendant a 
certain sum of money as a compensation for a tort or for a breach 
of obligation, it follows up the judgment by issuing a writ to the 
sheriff, under which the latter seizes the defendant’s property, and 
either delivers it to the plaintiff at an appraised value in satis- 
faction of the judgment, or sells it, and pays the judgment out of 
the proceeds of the sale. Here, it will be seen, satisfaction of the 
judgment is obtained partly through the physical acts of the 
sheriff, and partly through the operation of law. By the former, 
the property is seized and delivered to the plaintiff, or seized and 
sold, and the proceeds paid to the plaintiff. By the latter, the 
defendant’s title to the property seized is transferred to the plaintiff, 
or his title to the property is transferred to the purchaser, and his 
title to its proceeds to the plaintiff. So if a judgment be rendered 
that the plaintiff recover certain property in the defendant’s pos- 
session, on the ground that the property belongs to the plaintiff, 
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and that the defendant wrongfully detains it from him, the judg- 
ment is followed up by a writ issued to the sheriff under which 
the latter dispossesses the defendant, and puts the plaintiff in pos- 
session. This is an instance, therefore, in which a judgment is 
enforced through the physical power of the sheriff alone. If, 
however, the property be movable, and the defendant remove or 
conceal it so that the sheriff cannot find it, the court is powerless. 
So, under a judgment for the recovery of money, the court is 
powerless, if the defendant (not being subject to arrest) have no 
property which is capable of seizure, or none which the sheriff can 
find ; and it matters not how much property incapable of seizure 
he may have. Even when the defendant is subject to arrest, his 
arrest and imprisonment are not regarded by the law as a means 
of compelling him to pay the judgment ; but his body is taken (as 
his property is) in satisfaction of the judgment. 

Nor is our common law peculiar in its method of protecting 
rights ; for the same method substantially is and always has been 
employed in most other systems of law with which we are ac- 
quainted. Memo potest precise cogi ad factum was a maxim of 
the Roman law, and it has been adhered to in those countries 
whose systems of law are founded upon the Roman law. 

Equity, however, has always employed, almost exclusively, the 
very method of compulsion and coercion which the common law, 
like most other legal systems, has wholly rejected; for when a 
person is complained of to a court of equity, the court first ascer- 
tains and decides what, if anything, the person complained of 
ought to do or refrain from doing ; then, by its order or decree, 
it commands him to do or refrain from doing what it has decided 
he ought to do or refrain from doing ; and finally, if he refuses or 
neglects to obey the order or decree, it punishes him by imprison- 
ment for his disobedience. Even when common law and equity 
give the same relief, each adopts its own method of giving it. 
Thus, if a court, of equity decides that the defendant in a suit 
ought to pay money or deliver property to the plaintiff, it does 
not render a judgment that the plaintiff recover the money or the 
property, and then issue a writ to its executive officer command- 
ing him to enforce the judgment ; but it commands the defendant 
personally to pay the money or to deliver possession of the 
property, and punishes him by imprisonment if he refuse or 
neglect to do it. 
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This method was borrowed by the early English chancellors 
from the canon law, and their reasons for borrowing it were much 
the same as those which caused its original adoption by the 
canonists. The canon-law courts had power only over the souls 
of litigants ; they could not touch their bodies nor their property. 
In short, their power was spiritual, not physical, and hence the 
only way in which they could enforce their sentences was by 
putting them into the shape of commands to the persons against 
whom they were pronounced, and inflicting upon the latter the 
punishments of the church (ending with excommunication) in 
case of disobedience. If these punishments proved insufficient: to 
secure obedience, the civil power (in England) came to the aid 
of the spiritual power, a writ issued out of chancery (de excommu- 
nicato capiendo), and the defendant was arrested and imprisoned. 

When the English chancellor began to assume jurisdiction in 
equity he found himself in a situation very similar to that of the 
spiritual courts. As their power was entirely spiritual, so his was 
entirely physical. Through his physical power he could imprison 
men’s bodies and control the possession of their property ; but 
neither his orders and decrees, nor any acts as such done in pur- 
suance of them, had any legal effect or operation; and hence he 
could not affect the title to property, except through the acts of 
its owners. Moreover, his physical power over property had no 
perceptible influence upon his method of giving relief. Even 
when he made a decree for changing the possession of property, 
it took the shape, as we have seen, of a command to the defendant 
in possession to deliver possession to the plaintiff ; and it was only 
as a last resort that the chancellor issued a writ to his executive 
officer, commanding him to dispossess the defendant and put the 
plaintiff in possession. 

Such, then, being the two methods of giving relief, it is easy to 
understand why that of equity has supplemented that of the 
common law ; for the former is strong at the very points where the 
latter is weak. 

It has been said that the extent of the jurisdiction exercised by 
equity over common-law rights is measured by the requirements 
of justice. But what are the requirements of justice? In order to 
answer that question we must first know definitely in what partic- 
ulars the common law fails to give to common-law rights all the 
protection which it is possible to give, and which, therefore, ought 
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to be given ; and we shall have taken an important step in that 
direction if we classify all the remedies furnished by the common 
law, and compare them with the classification before made of 
judicial remedies generally. 

Common-law actions, like actions generally, are either z” perso- 
nam or in rem. Common-law actions im personam are founded 
upon the actual commission of a common-law tort or the actual 
breach of a common-law personal obligation. Common-law 
actions i rem are founded upon the ownership of corporeal things, 
movable or immovable. The relief given in a common-law 
action im personam is always the same ; namely, a compensation in 
money for the tort or the breach of obligation, the amount of 
which is ascertained or assessed by a jury under the name of 
damages.!_ The relief given in common-law actions zz rem is also 
always the same, namely, the recovery of the ves ; but, then, it is to 
be borne in mind that the only action strictly 7” rem that lies fora 
movable ves is the very peculiar action of replevin; and, when 
that action cannot be brought, the only available actions are trover, 
in which the value of the ves in money can alone be recovered, 
and detinue, in which either the ves itself or its value in money is 
recovered, at the option of the defendant. Indeed, as has been 
already seen, the common law has not generally the means of 
enabling a plaintiff to recover the possession of a movable ves 
against the will of the defendant. In replevin that’ object is 
accomplished by dispossessing the defendant of the ves, and placing 
the same in the plaintiff's possession, at the very commencement 
of the action ; but that would be obviously improper except when 
the defendant has acquired the possession of the ves by dispossess- 
ing the plaintiff of it. The obstacle in the way of recovering 
possession of the ves itself in an action of detinue does not arise 
from the nature of the action, but from the common-law mode of 





1 Our law regards a debt as a specific thing belonging to the creditor and in possession 
of the debtor; and hence the remedy specially provided for the breach of an obligation 
to pay a debt, namely, the action of debt, is technically an action in rem. Sometimes 
this is the only remedy; but in most cases the creditor has an election between an action 
of debt, founded upon the debt itself, and an action of assumpsit or covenant, founded 
upon the contract by which the debt was created, In the former action, the judgment is 
that the plaintiff recover the debt itself as a specific thing; in the two latter, the judgment 
is that the plaintiff recover damages for the detention of the debt. Still, this is only a 
technical distinction, for the same amount is recovered either way, and the mode of 
enforcing the judgment is the same. 
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enforcing a judgment. Detinue is in its nature an action purely 
in rem; and it only ceased to be so in practice because a judg- 
ment im rem was found to be wholly ineffective ; and consequently 
a judgment was rendered in the alternative, namely, for the 
recovery of the ves itself or its value in money. 

If, now, we compare the foregoing common-law remedies with 
the scheme of remedies generally, as previously given, we find that 
the common law does not attempt (as indeed it could not) to prevent 
either the commission of a tort or the breach of an obligation ; 
nor does it attempt to give a specific reparation for either, except 
so far as the recovery of the ves in an action 7m rem may be so 
considered ; nor does it give any action whatever for the breach 
of a real obligation; nor does it enable the owner of movable 
things to recover the possession of them when wrongfully detained 
from him, except in those cases in which replevin will lie. Of 
these four defects in common-law remedies, the first two are the 
most conspicuous ; and it is chiefly for the purpose of supplying 
those two defects that equity has assumed jurisdiction over torts 
(z.e., legal torts) and over contracts, — the two largest and most 
important branches of the jurisdiction exercised by equity over 
legal rights. The jurisdiction over torts has been assumed chiefly 
for the purpose of supplying a remedy by way of prevention ; that 
over contracts for the purpose of supplying a remedy by way of 
specific reparation. The former is commonly treated of under the 
head of Injunction ; the latter, under the head of Specific Per- 
formance. 

The mode of giving relief in equity is not only peculiarly 
adapted to the purpose of preventing the commission of wrongful 
acts, but it is the only mode in which such a remedy is possible. 
No mode of giving relief is, however, alone sufficient to make such 
a remedy effective ; for relief cannot be given until the end of a 
suit, z.¢., until the question of the plaintiff's right to relief has been 
tried and decided in the plaintiff’s favor; and, long before that 
time can arrive, the wrongful act may be committed, and so pre- 
vention made impossible. If, therefore, a court would prevent the 
doing of an act, it is indispensable that it interpose its authority, 
not only before any trial of the question of the defendant’s right 
to do the act, but at the very commencement of the suit, and 
frequently without any previous notice to the defendant ; and 
accordingly equity does so interpose its authority by granting an 
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injunction against the doing of the act until the question is tried 
and decided. Such an injunction is called a temporary injunction, 
and is not technically relief. If the question is finally decided in 
the plaintiff's favor, the injunction is then made perpetual, and 
becomes relief. 

Upon the whole, therefore, the equitable remedy by way of 
prevention is as effective as such a remedy can possibly be made; 
and it is also as effective and as easily administered as any remedy 
in equity is. Moreover, the remedy by way of prevention, if it 
does not come too late, is always the easiest, as well as the best, 
remedy that equity can give in case of a tort ; and, therefore, it is 
never an answer toa bill for an injunction to prevent the commis- 
sion of a tort, that the tort, if committed, can be specifically 
repaired by the defendant; and the only question of jurisdiction 
that such a bill can ever raise is this : Will more perfect justice be 
done by preventing the tort than by leaving the plaintiff to his 
remedy at law? This, however, is a very complex question, de- 
pending partly upon the nature of the tort, and partly upon other 
considerations. In respect to the nature of the tort, also, there are 
several distinctions tobetaken. For example, some torts cause no 
specific injury ; others cause injury which, though it is specific, 
can be specifically repaired by the person injured; others cause 
injury which, though specific and incapable of specific reparation, 
can be fully paid for in money. On the other hand, a tort may 
cause an injury which is specific, and which cannot be specifically 
repaired (or can be specifically repaired only by the tort-feasor), 
and which cannot be fully paid for in money. So, too, the injury 
caused by a tort, though not specific, or though capable of being 
specifically repaired by the person injured, or though capable of 
being fully paid for in money, yet is of such a nature that it is 
impossible to ascertain or estimate its extent with any accuracy. 
Whenever, therefore, a tort will cause an injury. which is specific, 
and which the person injured cannot specifically repair, and which 
cannot be paid for in money, oy an injury the extent of which it is 
impossible to ascertain or estimate with any accuracy, there is a 
prima facie case for the interference of equity to prevent the com- 
mission of the tort; otherwise the remedy at law is adequate so 
far as regards the nature of the tort. If a plaintiff make out a 
prima facie case in one of the two ways just indicated, he will be 
entitled to the interference of equity unless the defendant can show 
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that the damage which will be caused to him by the prevention of 
the act will so much exceed the damage which will be caused to the 
plaintiff by the doing of the act that the interference of equity will 
not be promotive of justice. If the defendant can show /haz, the 
plaintiff should, it seems, be left to his remedy at law. One 
objection to the interference of equity under such circumstances is 
that it is not likely to have any other effect than that of compelling 
the defendant to purchase the plaintiff’s acquiescence at an exor- 
bitant price. 

It must be confessed, however, that the foregoing distinctions, 
though, it is conceived, they will throw much light upon the juris- 
diction actually exercised, will not fully account for it, either 
affirmatively or negatively, even when it depends wholly upon the 
nature of the tort. Questions of jurisdiction do not receive the 
same careful and constant attention which is bestowed upon ques- 
tions of substantive right; and therefore, in dealing with such 
questions, the elements of haste, accident, caprice, the habits of 
lawyers, the leanings of individual judges, and the ever-changing 
temper of public opinion, have been factors of no inconsiderable 
importance. The jurisdiction of equity over torts in particular 
has grown up by slow, almost imperceptible degrees ; and the 
jurisdiction exercised over one class of torts has often had little 
influence upon the exercise of jurisdiction over other and analogous 
classes of torts. 

It becomes necessary, therefore, to inquire briefly into the juris- 
diction actually exercised by equity over different classes of torts. 
There are two large and important classes of torts over which 
equity practically assumes no jurisdiction whatever, namely, torts 
to the person and to movable property. Its jurisdiction, there- 
fore, is substantially limited to torts, to immovable property, and 
to incorporeal property. Torts to immovable property are waste, 
trespass, and nuisance. Torts to incorporeal property may, it 
seems, all be classed as nuisances, though it is usual to treat torts 
to certain lawful monopolies, not relating to land (e. g., patent-rights 
and copy-rights), as constituting a class by themselves under the 
name of infringements of the rights violated. 

Waste is a tort committed by the owner of a particular estate in 
land, the person injured being the remainder-man or reversioner. 
It is, therefore, a tort to the land, committed by a person in pos- 
session of the land, and whose possession is rightful, against a 
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person who has neither the possession nor the right of possession. 
Hence, it is not a trespass, the essence of which is always a wrong- 
ful entry, and which is always an injury to the possession. It 
always consists in injuring or destroying something upon the land 
which belongs to the owner of the fee. 

A nuisance to land is any injury to it which is committed with- 
out making an entry upon the land, and which, for that reason, is 
not atrespass. Any injury to incorporeal property is a nuisance, 
as a trespass can be committed only against corporeal things. 
Therefore, an act which would be a trespass to a corporeal thing 
will be only a nuisance to an incorporeal thing. For example, 
an obstruction by A of a right of way which B has over the land 
of C, is a trespass to C, but only a nuisance to B. 

Over all the foregoing torts, namely, waste, trespass to land, and 
nuisance either to land or to incorporeal property (including in- 
fringements of such lawful monopolies as patents and copyrights), 
equity exercises a jurisdiction of greater or less extent; and it 
may be stated as a general rule, that, whenever the injury caused 
by a tort belonging to either of these classes will be of a serious 
and permanent character, equity will interfere to prevent it; but 
that for injuries which are only technical, or slight, or temporary, 
or occasional, the person injured will be left to his remedy at law. 
Thus, the injury caused by waste is necessarily permanent, being 
an injury to the inheritance; and in the great majority of. cases 
the injury is of a substantial character. Accordingly, equity 
interferes to prevent waste almost as of course. If, however, the 
acts complained of, though technically waste, do not in fact injure 
the land,— still more, if they actually improve it,— the remainder- 
man or reversioner will be left to his remedy at law. 

Acts which will constitute waste when committed by the owner 
of a particular estate, will, of course, be (not waste, but) trespass 
when committed by a stranger; but such acts clearly ought to be 
prevented equally in either case. Accordingly, the rule now is, 
that equity will interfere to prevent destructive trespass to land, or 
trespass in the nature of waste ; but it will not interfere to prevent 
trespasses which injure only the present possession ; and, indeed, 
the first instance in which equity interfered to prevent destructive 
trespass was in the time of Lord Thurlow.! 





1 Flamang’s case, cited in Mitchell v. Dors, 6 Ves. 147, in Hanson v. Gardiner, 7 
Ves. 305, 308, in Smith v. Collyer, 8 Ves, 89, and in Thomas v, Oakley, 18 Ves. 184, 186, 
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In cases of waste there is seldom any controversy about the 
title to the land. Actsin the nature of waste, however, frequently 
raise questions of title; for such acts may be committed by a 
person who claims to own the land, but whose title is denied by 
another person who also claims to own the land; and in such a case 
either of the adverse claimants may be in possession. Ifthe acts be 
committed by the one out of possession, he can always successfully 
defend an action of trespass by showing that the land is his. If 
the acts be committed by the one who is in possession, the one out 
of possession has no remedy at law, except an action of ejectment 
to recover the land itself. If he succeed in ejectment, and recover 
possession of the land, the other’s acts will then (but not till then) - 
become trespasses by relation, and damages may be recovered: for 
them. How, then, will equity deal with such a case, if applied to 
by either of the claimants to prevent acts of the other in the 
nature of waste? The chief difficulty arises from the fact that the 
trial of the title does not belong to equity. Each claimant has a 
right to have the title tried at law and by a jury. Equity will not, 
therefore, interfere with the trial of the title. What will it do? If 
the plaintiff in equity is in possession there is no serious difficulty. 
Equity will entertain a bill, as in other cases, and will grant a 
temporary injunction; but the injunction will not be made per- 
petual until the plaintiff has recovered in an action of trespass ; 
- and if the plaintiff fail to bring such an action promptly, or to 
prosecute it with diligence, the injunction will be dissolved on the 
defendant’s application. So, if the action be defended success- 
fully, the bill in equity will be dismissed. If a temporary injunc- 
tion be obtained before any trespass has been committed, of course 
the plaintiff in equity cannot maintain trespass upon the actual 
facts; but equity will get over that difficulty by directing the 
plaintiff to bring his action, and to declare in the usual form, and 
by directing the defendant not to traverse the declaration, but to 
plead only his affirmative defence of title. 

When the plaintiff in equity is out of possession the difficulty is 
much greater. The acts of the defendant are not then trespasses, 
or torts of any kind, until made so by fictitious relation. How, 
then, can equity grant an injunction against acts which confessedly, 
upon the facts before the court, are not wrongful? Our law may 
be open to criticism for making no provision (except such as is 
made by the statutes against forcible entry and detainer) for 





A BRIEF SURVEY OF EQUITY $URISDICTION. 125 


trying questions of possession in a summary way; but equity is 
not a lawgiver. Moreover, if equity is to interfere in such a 
case, it must, it seems, either strictly limit its interference to the 
granting of an injunction during the pendency of an ejectment, or 
it must take the entire litigation into its own hands, assuming con- 
trol of the action of ejectment, if one has been already brought, 
or directing one to be brought and prosecuted under its control ; 
and either of these courses is open to serious objection. In point 
of authority courts of equity have almost invariably refused to 
interfere in such cases, though several judges have expressed 
surprise and regret that the jurisdiction had not been exercised ; 
and intimations have been thrown out that it would be exercised 
whenever a sufficiently strong case should be presented. In one 
case, also, a temporary injunction was granted ; but the facts sworn 
to were very strong, and the defendant, though served with notice, 
did not appear to oppose the motion. 

As nuisances consist, for the most part, in so using one’s own 
land as to injure the land or some incorporeal right of one’s neigh- 
bor, it follows that the injuries caused by nuisances are generally 
more or less permanent; and, hence, they not unfrequently call 
for the interference of equity to prevent them. Yet such interfer- 
ence has been found to be attended with great difficulties. An 
act which is wrongful in itself may be adjudged wrongful before it 
is committed as well as afterwards ; nor is there any question as 
to the extent of the wrongfulness, for the entire act is wrongful. 
But an act which is in itself rightful, and which is wrongful only 
because of some effect which it produces, or some consequence 
which follows from it, can seldom be proved to be wrongful by a 
priort reasoning, or otherwise than by actual experience; and 
even when it does sufficiently appear that a given act done ina 
given way will be wrongful, it does not follow that some part of it 
may not be rightfully done, or even that the entire act may not 
be done in such a way as to be rightful. For these and similar 
reasons a court of equity frequently finds it impossible to interfere 
in case of a nuisance until the act which constitutes the nuisance 
is either fully completed, or at least far advanced towards comple- 
tion ; and, in either of the latter events, it will often be found that 
the damage to the defendant which the interference of the court 





1 Neale v. Cripps, 4 K. & John. 472. 
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will cause will be out of all proportion to the damage to the 
plaintiff which it will prevent. 

A distinction must be taken, however, between things erected or 
cons:ructed on one’s own land which are in themselves a nuisance 
to one’s neighbor, and those which are so only because of the 
uses to which they are put; for, in cases belonging to the latter 
class, there may be no occasion for equity to interfere until injury 
is actually caused, nor is it ever too late to prevent a nuisance for 
the future without causing anything to be undone. 

So, too, when a nuisance is caused by the carrying on of an 
offensive trade, equity finds no especial difficulty in interfering, 
unless expensive works have been constructed for the express pur- 
pose of carrying on that trade, and which the abandonment or 
removal of the trade will render wholly or nearly worthless. 

The most difficult of all nuisances for a court of equity to deal 
with are those caused by the erection of massive and costly build- 
ings in large cities. In such cases, if there is danger of a wrong 
being done, and yet the court does not see its way to granting an 
injunction, a convenient course is for the court to require the 
building to be constructed under its own supervision, by directing 
the defendant to lay his plans before the court, and obtain its 
approval of them before proceeding.} 

The interference of equity to prevent the infringement of 
patents and copyrights is attended with none of the peculiar diffi- 
culties which so often occur in cases of ordinary nuisance ; and, 
though a single infringement does not of itself produce any per- 
manent injury, yet the example of successful infringement is con- 
tagious and pernicious ; and, as it is extremely difficult to prove the 
extent of the infringement, and so the remedy at law is very inade- 
quate, equity interferes by way of prevention as a matter of course. 

Such are the cases in which equity will interfere for the preven- 
tion of a tort on account of the nature of the tort, or of the injury 
caused by it ; but there are other cases in which it interferes for a 
wholly different reason, namely, to prevent the necessity of bring- 
ing a great or indefinite number of actions. Thus, if A commit a 
tort against B, which is capable of indefinite repetition, and B 
bring an action and recover damages, and A persist notwith- 
standing in committing the tort, a court of equity will entertain a 





1 Stokes v. City Offices Co., 2 H. & M. 650, 
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bill for an injunction ; for otherwise B might have to bring an 
indefinite number of actions. If, indeed, there be a question of 
right involved between A and B, equity will not necessarily 
interfere after a single trial at law, but it will interfere as soon as it 
‘thinks the right has been sufficiently tried. So if many persons 
are severally committing, or threatening to commit, similar torts 
against one, and each tort involves the same questions, both of 
fact and law, as every other, the one may file a bill against the 
many (or against a few of them on behalf of themselves and all 
the others), and obtain an injunction ; for otherwise he would have 
to bring a separate action at law against each. So, too, if one per- 
son is committing, or threatening to commit, torts against each of 
many others, each tort involving the same questions of fact and 
law as every other, the many (or a few of them representing them- 
selves and all the others) may file a bill against the one, and obtain 
an injunction ; for otherwise each of them would have to bring an 
action against him. In such cases the bill is commonly called a 
bill of peace. 

When a court of equity is applied to for a remedy by way of 
prevention, the defendant may have already begun the commission 
of the acts of which a prevention is sought, or the plaintiff’s case 
may be merely that the defendant will commit them unless pre- 
vented by an injunction. In the latter event the plaintiff may 
encounter a difficulty in the way of proof; for a court of equity 
cannot interfere to prevent the commission of an act, however 
wrongful, merely because the defendant is liable to commit it, 
nor even because other people think he will commit it ; it must be 
satisfied that he intends to commit it. And yet an intention to 
commit a wrongful act is apt to be one of the most difficult things 
to prove, as a person who has such an intention is not likely to pro- 
claim it beforehand by words or deeds ; and yet these are the only 
means by which the intention can be proved. 

If the remedy by way of prevention is not made effective until 
the commission of the acts sought to be prevented has been begun, 
the plaintiff, of course, needs a double remedy; namely, prevention 
as to the future, and specific reparation or a compensation in 
money for the past. If it is a case in which equity can and will 
compel specific reparation, of course the plaintiff will obtain com- 
plete relief in equity, both as to the past and as to the future. But 
how will it be if (as commonly happens) the plaintiff can have 





Sd 


128 HARVARD LAW REVIEW. 


only a compensation in money for the past? On the one hand, 
equity will not entertain a bill for the mere purpose of giving a 
compensation in money for a past tort; and this for two reasons, — 
namely, first, the remedy at law is perfectly effective; secondly, 
equity cannot assess damages. On the other hand, if equity does 
not give relief for the past tort in the case supposed, the burden of 
two suits will be imposed upon the parties. To avoid this evil, 
therefore, equity will give relief for the past tort if the plaintiff will 
accept such relief as equity can give. It is, indeed, possible for 
equity to give relief for a past tort by way of damages ; but it can 
only do so by sending the case to a court of law for an assessment 
of damages, and that is quite as objectionable as a separate action. 
If, however, the tort be one by which the defendant obtains a direct 
and immediate profit, equity can and will compel him to account 
with the plaintiff for such profit ; and this relief is commonly pre- 
ferred to an action for damages. Accordingly, in cases of waste, 
destructive trespass, and infringement of patents and copyrights, 
it is the constant practice for the plaintiff to pray for an account 
as well as an injunction. In cases of nuisance, however, an account 
is seldom asked for, as there are seldom any profits sufficiently 
direct and immediate to be accounted for. 

The next question is, In what cases will equity compel the 
specific reparation of torts already committed? This question can 
arise, of course, only in reference to such torts as are in their 
nature capable of being specifically repaired ; and it does not often 
arise, except in reference to torts committed by the defendant on 
his own land (z.e., nuisances) ; for in other cases the plaintiff may 
generally as well recover damages of the defendant, and then re- 
pair the tort himself. 

It must be confessed that the ordinary mode of giving relief in 
equity is not as well adapted to specific reparation as it is to pre- 
vention. It is scarcely possible, in the nature of things, for a 
court successfully to compel the performance of specific affirma- 
tive acts, unless they be of a very precise and definite character, 
such, for example, as paying money, producing documents, 
delivering possession of property, and executing conveyances of 
property ; and clearly a court ought to be very cautious about 
attempting what it cannot successfully carry out. It is singular, 
therefore, that courts of equity have confined themselves so ex- 
clusively to their favorite mode of giving relief. In cases where 
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the title to property is to be affected, no other mode is open 
to them ; but, in cases which involve only the exercise of physical 
power, courts of equity have all the resources which it is possible 
for any court to have. When, therefore, justice requires that a 
tort should be specifically repaired, it would seem to be much 
more feasible for a court of equity itself to undertake the repair 
of it, at the expense of the tort-feasor, than to attempt to compel 
the latter to repair it. For example, specific reparation in the 
case of a nuisance is an abatement of the nuisance; and there 
seems to be no good reason why a court of equity should not 
abate a nuisance, if justice require its abatement. The ancient 
common law regarded abatement as the proper remedy for a 
nuisance; and though damages alone can be recovered at law at 
the present day, that may be only because the actions anciently 
provided have been superseded by the action on the case. 

Courts of equity have shown little disposition, however, to try 
new modes of giving relief; and hence they seldom attempt to 
give a remedy for a tort by way of specific reparation. There is 
believed to be but one instance (and that an ancient one) in cases 
of waste,! no instance in cases of trespass, and but few instances 
in cases of nuisance,? in which an English court of equity has 
attempted to give such a remedy. 

Moreover, notwithstanding what has been said in favor of the 
abatement of nuisances, it is undoubtedly true that such a juris- 
diction should be exercised in modern times with great caution. 
In many cases of nuisance there is no reason for imputing any 
intentional wrong to the defendant ; and it must not be forgotten 
that the rights of the latter are.as sacred as those of the plaintiff ; 
and, if courts of equity find insuperable difficulties in the way of 
arresting an expensive work when near completion, much more 
will they find insuperable difficulties in the way of pulling it down 
when completed. The mere cost of abating such a nuisance may 





1 Vane v, Lord Barnard, 2 Vern. 738; S.C. nom, Lord Barnard’s case, Ch. Prec., 454 
(the case of Raby Castle), According to the report in Vernon the decree directed the 
master to see the castle repaired at the defendant’s expense. Whether the decree was 
ever performed or not does not appear, It is said not to have been performed during 
the defendant’s life, See Rolt v. Lord Somerville, 2 Eq, Cas. Abr. 759. 

2 The first instance was in the case of Robinson v. Lord Byron, 1 Bro. C,C. (Belt’s 
ed.) 588, 2 Cox, 4, Dickens, 703. Then followed Lane v, Newdigate, 10 Ves, 192, and 
Blakemore v. Glamorganshire Canal Co, 1 M, & K. 154. Invery recent times instances 
of such relief have been much more common. 
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easily exceed in amount the damage which will be caused to the 
person injured by its being suffered to remain. Upon the whole, 
therefore, it cannot be expected that a court of equity will ever 
make a decree that a costly building, which has been completed, 
be pulled down ; and, if such a decree shall ever be made, there is 
little likelihood that it will be executed. 

There is, however, an obstacle in the way of obtaining a remedy 
at law for a permanent nuisance, which has not yet been adverted 
to. Such a nuisance is acontinuing tort, z. ¢.,it is a new tort every 
moment ; and the only damages that can be recovered for such a 
tort are such as have been already suffered ; and hence the person 
injured, if he would obtain full indemnity, must sue periodically so 
long as the tort continues. Moreover, if he lets too long a time 
elapse without suing, the tort-feasor may acquire a prescriptive 
right to continue what was at first a tort. If, therefore, a per- 
manent nuisance has been erected, and it cannot be abated, justice 
would seem to require that the person injured by it should at least 
recover at once, and by a single action, a full compensation in 
money for the injury, and this measure of justice equity may, it 
seenis, grant; for, though equity cannot itself assess damages, yet 
it may have the full amount of the damages which will be caused 
by the nuisance assessed by means of a feigned issue, and it may 
then make a decree that the defendant pay the damages so 
assessed; and if the defendant, having paid these damages, shall 
be afterwards sued at law, he may obtain an injunction against the 
prosecution of the action. 

It is well known that every tort as such dies with the person 
committing it; and therefore no action at law founded strictly 
upon a tort ever lies against an executor or administrator as such, 
or against an heir as such. If, however, the deceased tort-feasor 
has been enriched by his tort, and his ill-gotten gains have gone to 
his representatives, justice clearly requires that the latter should 
restore them to the person injured; and accordingly they may be 
recovered by an action at law, if there be an action, not founded 
upon the tort, which is adapted to the circumstances of the case. 
Thus, if a tort-feasor have converted the fruits of his tort into 
money, an action for money had and received will lie against his 
executor or administrator. So if the tort consisted in wrongfully 
taking or detaining property, and the property so wrongfully taken 
or detained has gone to the executor or administrator, or to the 
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heir (as the case may be) of the tort-feasor, an action will, of 
course, lie to recover it back. Frequently, however, there will be 
no action at law which will be adapted to the circumstances of the 
case ; and in all such cases it seems that equity ought to interfere 
by compelling a restoration to the person injured of any fruits of 
the tort which can be found in the possession of the representa- 
tives of the tort-feasor. This, however, is not entirely clear upon 
authority.? 

It has been assumed hitherto that every tort consists in misfeas- 
ance. In fact, however, some torts consist in nonfeasance merely ; 
for whenever the law imposes a duty upon a person, which does 
not amount technically to an obligation, any failure to perform that 
duty by which another person is injured (as it is not a breach of 
obligation) is a tort. It is generally true that a misfeasance is a 
tort, and a wrongful nonfeasance a breach of obligation; but the 
converse is also sometimes true ; for, as a nonfeasance may be a 
tort, so a misfeasance may be a breach of obligation. There is, 
however, a broad distinction, in respect to equity jurisdiction, 
between misfeasance and nonfeasance; and this fact may suggest 
the propriety of dividing the jurisdiction over torts and contracts 
into cases of misfeasance and cases of nonfeasance. It certainly 
is not convenient to consider those torts which consist in nonfeas- 
ance, until those nonfeasances are considered which consist of 
breaches of contract; but neither is it convenient to consider 
those breaches of contract which consist in misfeasance until those 
breaches of contract which consist in nonfeasance are considered. 
Therefore, both classes of cases will be postponed until the juris- 
diction over affirmative contracts is disposed of, z. ¢., those con- 
tracts the breaches of which consist in nonfeasances. 

C. C. Langdell. 


[ Zo be continued.] 





1 See Bishop of Winchester v. Knight, 1 P. Wms. 406; Thomas v. Oakley, 18 Ves, 
184, 186, ser Lord Eldon; Pulteney v. Warren, 6 Ves, 72. 
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“TRUSTS.” 


od 


I. 


emi lawyers in so progressive a country as America 
are continually met with new devices, with new legal situations, 
with want of remedies, for which neither the text-books nor their 
legal education afford them precedent or direct advice; and their 
law schools, to which they would naturally look for relief, forget- 
ting perhaps too easily that law —at least, American law—is a 
science that is always becoming, never being, overlook the present 
in their study of the past. Like an exuberant vine, first twining 
for support upon the rocks of practice and precedent, it then 
separates, overthrows, and, lastly, scatters them into new heaps 
whose equilibrium is more stably adjusted to the needs of a grow- 
ing democracy. It seems that the pages of this REviEw are a 
happy ground where those who are battling in fields of practice 
may meet others still clear-minded with the quiet wisdom of 
theory; nor should the law-student hear without interest those 
questions which newly vex the active bar, though it may be years 
ere they are cut short by statute, or come to authoritative decision, 
and thence broaden down to text-books, and become an orthodox 
part of the science of the law. 

We have heard much of the dangers of corporations in late 
years ; but, while our publicists had hardly whetted their swords 
to meet this question, we are confronted with a new monster 
a thousand times more terrible. Every student knows how 
corporations have grown from a monastic institution to the pre- 
dominance they now occupy in the business world; but American 
ingenuity has invented a legal machine which may swallow a 
hundred corporations or a hundred thousand individuals; and 
then, with all the corporate irresponsibility, their united power be 
stored, like a dynamo, in portable compass, and wielded by one 
or two men. Not even amenable to the restraints of corporation 
law, these “trusts” may realize the Satanic ambition, — infinite 
and irresponsible power free of check or conscience. Corpora- 
tions are bad enough; it is one of the defects of the historical 
growth of law that the conditions which attend the birth of a legal 
idea so infinitely differ from those that make possible its greatest 
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development ; but the trust is to the corporation what the mitrail- 
leuse is to a blunderbuss. 

The “trust,” as the word is here employed, meaning by ita 
combination of property, real or personal, with powers of manage- 
ment or absolute disposal, or of stock in corporations, in the 
hands of a few persons, is a perfectly new device in the law. 
There are as yet positively no reported cases in courts of last 
resort regulating or interpreting them; nor have any statutes 
been enacted bearing upon the subject. The matter is there- 
fore, an entirely open one, to be determined by lawyers on general 
principles of law, and by business men entering into such trusts 
upon ordinary principles of business sagacity. The objects of 
the “trust” may be broadly stated to be, either (1) monopoly, 
(2) concentration of power in few hands, (3) evasion of the laws 
regulating corporations,—any or all of them. Of course, under 
monopoly we include the pooling of prices and wages, the regu- 
lation of production, the extermination of competitors. 

We must further distinguish two kinds of these trusts; the first, 
or more simple kind, where tangible property, real or personal, 
or stock (meaning stock-in-trade or cattle), or manufacturing 
property or businesses are given directly to or placed in the hands 
of a few men for management, control, or disposal ; second, where 
the stock or franchises of corporations are placed in the hands of 
a few men or of a dominant corporation for the same purposes. 
The latter class, which is even more complex and of more ques- 
tionable legality than the first, we shall for convenience term 
corporate trusts. 

The origin of the word “trust” seems to have been the well- 
known Standard Oil Monopoly. The defenders of the trust point 
to this as a justification both of the need of the invention and its 
practical success. In the Standard Oil case there werea few men 
who had acquired controlling interest in a few (at first) manufactur- 
ing or mining properties, situated in different States. How could 
they manage them all? Not personally, for they wished to avoid 
personal liability ; not through corporations, for, as their acquisi- 
tions increased, it was seen that the whole time of these two or 
three men would be taken up by going about to corporate meet- 
ings, publishing notices, placating stockholders, and complying with 
the (to them) vexatious restrictions concerning corporate manage 
ment of the several States wherein their business lay. 
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Accordingly the famous Standard Oil Trust was drawn ; written, 
I believe, in ordinary handwriting, of which there is but one 
copy in existence, and that kept from the possession of the parties 
to the trust themselves. No other person has ever seen it, and 
all the public can know about it is to judge it by its fruits ; for 
since that trust was drawn, the Standard Oil has grown to be 
a more powerful — corporation, shall we call it ? or what ? for this 
is one of our questions—than any other below the national 
government itself. 

We may take the Standard Oil as the type and consummation 
of the simple business trust. Ectypes are springing up in all 
directions with portentous rapidity. Philadelphia, in particular, is 
the home of trusts, for a Philadelphia lawyer is said to have in- 
vented them. Trusts for monopolizing the gas production of the 
country ; the water supply system ; the horse-railway system ; the 
cotton-seed oil business, of which more later ; the cattle trust; the 
rubber trust ; the straw-board trust,—the list is endless. Now, these 
trusts have one legitimate advantage, the economy thatarises from 
the united management of a large concern, owning the best inven- 
tions, buying its supplies in the lowest market, and employing the 
best adviceand most skilled labor. Moreover, by this general system 
many offices and management charges in each local enterprise are 
dispensed with. But here, almost immediately, those advantages 
which may be called absolutely legitimate end ; it is questionable 
whether under older ideas even the “regulation ” — z.e., repression 
—of production is so. One of the great advantages of some 
trusts is the power they possess of destroying private enterprise. 
Take the Philadelphia gas, for instance (and the name is purposely 
misquoted), a company which owns gas-works in a hundred cities. 
Say that in two of these are competing works, and that the gas 
costs the company sixty cents a thousand; a price at which the 
“competing company can also live. The Philadelphia company 
puts its price in those two cities down to ten cents a thousand, and 
charges its patrons sixty-ove cents in the other ninety-eight cities, 
The profits of the Philadelphia company remain the same, but its 
only two remaining rivals are ruined. 

Now, before turning to the law, let us take an example of the 
other and even more dangerous trusts,— corporate trusts. They 
are usually created for controlling the stock or management of the 
corporation in whose shares they consist ; thus creating a sort of a 
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machine upon a machine, one fictitious person within another. 
And the process may even be repeated indefinitely, one-half the 
trusted stock being sold, z.¢., the certificates for it, and a new trust 
created of the other half, plus one share to ensure a majority; so 
that, as long as the public continue to accept these trust certificates 
for stock, we may, by a sort of system of Chinése boxes, one within 
the other, see finally the absolute control of a corporation vested 
in a sixteenth or a thirty-second interest in its actual capital. And 
the peculiar profit to the insiders in these is, that they require little 
expenditure of money to give enormous power. For the so-called 
trust-certificates, which carry no voting power, may be sold in the 
exchanges as readily as the stock they represent ; and the trustees 
having sold half the company’s actual stock, and trust-certificates 
representing the other half, have got back all their money, and are 
left with half the stock of the original corporation to ensure their 
own control, besides being parties-trustees to an irrevocable trust- 
deed. 


II. 


The consideration of this subject falls naturally into two 
branches: first, the relation of such trusts to public policy, and 
herewith of their legality and probable future treatment by courts 
and legislatures ; second, the effect of them upon persons or 
parties entering into them, and herewith of their general advisa- 
bility and safety to the persons concerned. 

The objection that such trusts tend to create a monopoly 
applies equally to both classes, —the simple and the corporate 
trust. But this, until the legislatures have made enactments to 
that effect, and except, perhaps, in those States which have con- 
stitutional provisions forbidding monopolies, must be deemed a 
merely sentimental objection. The following States and one ter- 
ritory, as I have noted in my book on American Statute Law, sec- 
tion 404, have such a constitutional provision: Maryland, North 
Carolina, Tennessee, Arkansas, Texas, New Mexico. It might also 
be urged against both classes of trusts that they may be void as 
creating a perpetuity. On careful consideration, however, it does 
not appear that this is the case. For, in the first place, no such per- 
petuity could be created where, as is usually the case, the trustees 
or managers of the trust have full power to convey all or any part 
of the property put in the trust ; and, in the second place, the better 
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opinion is that no perpetuity is created except as to a future limita- 
tion. The mere tying up of property, for however long or indefinite 
a period, is no perpetuity in itself, whatever may be the result as to 
subsequent limitations. (See Gray on Perpetuities.) It is, however, 
to be carefully considered, that a deed of property to certain persons 
in trust for a period beyond twenty-one years, or for an indefinite 
period, with limitation thereafter to the original owners, may 
possibly be attended with the danger of putting the absolute 
property in these managers, so that the subsequent limitation 
would be void, and the original owners or other persons could 
never recover it back. 

There is a third general objection, applying to both classes of 
these trusts, and one which must be considered fatal in those 
States where it applies. This is, that the laws of several States 
specify expressly all objects for which legal trusts may be created, 
and forbid, expressly or by implication, all others. These States 
are Nev York, Michigan, Wisconsin, Minnesota, California, 
Dakota, North Carolina, Georgia, Pennsylvania, Connecticut, 
Kentucky, and Vermont. (American Statute Law, sect. 1703.) 
These allowable objects of trusts may be roughly stated to be for 
the selling of lands; for the receiving of the rents and profits of 
lands, and applying them to the use of any person for his life 
or any shorter time ; for the accumulation of rents and profits for 
the time by law allowed ; for the benefit of any person where the 
trust is fully expressed and clearly defined, subject to the limitation 
of the law against perpetuities (in Michigan and Wisconsin), and 
for public or charitable purposes. As none of the objects of 
the trusts treated of in this article would fall under these excep- 
tions, any trust which carries property in any of these States 
would seem to be in that State void. But I have met lawyers who 
held a contrary opinion. 

There is a fourth legal objection, which applies to the second 
variety only, which we have termed corporate trusts. This is, that 
they practically do away with the whole law regulating corpora- 
tions, with all the safeguards regulating their corporate manage. 
ment, the control of their stock, and the exercise of their fran- 
chises, besides evading all the laws regulating their capitalization 
and consolidations. 

It may seriously be questioned whether a guo warranto will not 
lie on relation to the attorney-general of the State to test by what 
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right the managers of such trusts exercise corporate franchises 
(see the Cotton-seed Oil case below), and it may also be questioned 
whether the courts will not set aside all such trusts as contrary to 
public policy. 

But, notwithstanding all this, it may be reasonably urged that, 
until the courts have set aside such trusts or any one of them, and 
until the legislatures have forbidden or regulated them by statute, 
there is no objection to entering into them, provided their nature 
and terms are such as to make it profitable to enter into them, and 
reasonably safe according to ordinary law and business principles. 
And this brings us to the second branch of the subject, namely, 
their effect upon the interests of the individuals composing them, 
and their legal rights, as against the trustees or managers, and in 
the common property so entrusted. 

First, as to simple trusts. Of such nature are the business and 
manufacturing trusts, like the Straw-board Trust and the Cotton- 
seed Oil Trust, and the Cattle Trust, when no corporations are con- 
stituent members of the trust ; if corporations are involved, the only 
difference is that the effects and criticism applying to the second 
class, as mentioned below, are superadded. 

One fundamental objection to all such trusts is their secrecy. 
It is very common for such trusts to be created without allowing 
the individuals who entrust their property or its management even 
to see the deed or declaration which sets forth the duties and 
liabilities of the managers and the rights and liabilities of the 
persons composing it. Sometimes, perhaps, even no such declara- 
tion is drawn up and signed. 

In considering what such a deed should contain we must again 
make a distinction between two possible kinds of trust,—the 
trust of management or control merely, and that of property and 
management. In the first kind the individual member parts with 
the management or control of his property, wholly or partially, 
while retaining the property title to his individual possessions ; in 
the second, he parts with his title also, and gets in return a mere 
certificate of his proportionate or appraised interest in the general 
trust. 

The first kind is comparatively tree from danger. If the indi- 
vidual is satisfied with the trustees, and sees nothing to object to 
in the proposed system of management, and if the prospect of 

‘increased profits is sufficiently great to make him willing to part 
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with his inalienable right of doing what he will with his own, such 
a trust may justify itself to his judgment. It may probably be 
said that such atrust is generally most beneficial to those who 
have made a failure in their individual business; and, therefore, 
those who have a concern already profitable should scrutinize it 
with great care. And in connection with this point there should 
certainly be, in all these trusts, a provision to enable the individual 
to withdraw his property from the trust upon giving reasonable 
notice, if he does not like the way things are going; nor should 
any such trust be created, save for a definite term of years,—ten 
years at the most. No argument, however specious, should lead 
the individual to dispense with this provision in the deed of trust, 
in the first kind, or management trust, at least ; for, if at the end of 
the term of years the trust has proved a success, a majority can be 
relied on to continue it; if not, it is best for all but the weakest 
that it should be dissolved. In the property trust, however, it is 
more difficult to make this provision; for in this case the indi- 
viduals have finally parted with their individual property ; in many 
trusts, particularly those of stock-in-trade, or other personal prop- 
erty, their individual shares cannot be traced, or, if traced, they 
have been modified, increased, improved, or altered ; the individual 
has only a certificate entitling him to a certain aliquot part of the 
general trust property. 

Next, let us consider the legal effect of the trust as among the 
members, and between the members and the trustees. Will the 
courts rule that such trusts create a partnership, as between the 
individual members and the trustees, or even as between the mem- 
bers and each other whoare not trustees? The trustees, in effect, 
enter into the liabilities of partners as among themselves. Particu- 
larly would this be the case when the trust-deed is not duly re- 
corded ; and it is to be remembered that the individual members 
have formally appointed the trustees their agents ; they have put 
their property and business into a common pool, made it liable 
for each other’s debts, in the general business,—a business which, 
moreover, they are probably still superintending, at least in detail, 
themselves; and, moreover, the managers, or so-called trustees, 
have probably put similar property and businesses of their own in, 
and are acting thus in the double capacity of member and man- 
ager. Ifnot partners, what are they? They have put capital into 
a business which is certainly not a corporation, nor yet a joint- 
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stock association, however closely the “ trust-certificates ” may re- 
semble, in appearance, certificates of stock; and they have filed 
no declaration of limited partnership under the statute, and, more- 
over, they are “transacting business for the concern, or acting as 
agent therefor.” 

But it will be replied, they are not partners, but cestuzs que 
trustent. Assuming, therefore, that the courts will so hold, let us 
consider the transaction from this point of view. The stock- 
holders have parted with their property, and have nothing to show 
for it but the trust-certificate —a mere receipt, but upon which, if 
sealed or expressed to be for valuable consideration, it is doubtful 
if the law will imply any trust at all. The trust must, therefore, 
be declared by the trust-deed, assented to by the trustees or 
managers. 

Now, generally, it will be impossible to define, with any degree 
of accuracy, what the objects of the trust are to be; and it is 
always impossible to define the duties of the trustees and the 
methods to be employed by them in managing their business, 
Practically, unless the trust contemplates a definite sale of all 
the property at a limited price, the words of the trust-deed, how- 
ever elaborate, will amount to this: To manage the aggregate 
property for the equal good of all concerned. It will be possible, 
perhaps, to provide that the profits, if any, are to be divided 
among the certificate-holders when made; but who is to deter- 
mine when they are made, or what are the profits? 

Now, what are the rights of the certificate-holders? Holders 
of corporate stock have the following principal rights and privi- 
leges: they may sell their stock; they may govern the manage- 
ment of property by frequent elections ; the property cannot be 
sold, mortgaged, leased, or consolidated, or its business changed, 
without their express consent; breaches of duty by the officers 
may be easily enjoined by any stockholder; and they.are not in- 
dividually liable for the debts of the corporation or its officers. 

How many of these ordinary rights of corporate management 
do the certificate-holders retain? Of their possible liability for 
the debts of the trusts and its managers I have already spoken. 
They can only sell or assign their certificates in States which havea 
special statute authorizing assignment of choses in action ; in other 
States the buyer will perhaps have to file a bill of equity to get 
complete title. They have no power to remove trustees who prove 
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dishonest or dangerous, nor to replace them by good ones. The 
managers may sell, incumber, add worthless properties, consolidate 
with others, lease, leave idle, or apply the lands to the growing of 
cucumbers, the machinery to the extraction of sunshine from 
them, and the live-stock to the menagerie trade, if they so choose ; 
unless, of course, the trust-deed restricts them, which is not usually 
the case ; and if they cannot sell and convey under the trust, then 
neither can the stockholders, and, as there is no provision for 
deeding back, the property is tied up indefinitely. Finaliy, if the 
members think the managers are acting unskilfully they have no 
remedy whatever ; and even if the trustees act wrongfully, they 
have only a long and uncertain bill in equity to ascertain the 
objects of the trust, and remove the trustees if it can be proved 
that they have acted fraudulently ; and I am inclined to think this 
bill would have to be unanimous to be successful, at least unani- 
mous so far as the certificate-holders who were not trustees were 
concerned. 

As to the other class of trusts, which we have termed corporate, 
the objections are more numerous and serious. If the trust sought 
to merge the corporations themselves, or their franchises, it would 
be illegal beyond all question. If the trust provides for the assign- 
ment of all the corporate assets only, it is undoubtedly illegal, as 
ultra vires. And, even if the corporation merely relinquishes its 
power of management through and by its own stockholders, it is 
possibly wtra vires still. 

But the usual way in which the corporate trust is affected is by 
assignment of stock, by all or a majority of the stockholders, to 
the managers of the trust. As all the forms of law could be com- 
plied with, and the trust managers continue to vote themselves in 
as directors and keep up the corporate management, it is probable 
that there is no legal obstacle to this; though it is possible that a 
bill would lie, even by a single dissenting stockholder, to enjoin 
such managers from merging the corporation business in any such 
trust combination. 

Until new legislation, therefore, such trusts may be considered 
legal, though they practically do away with all the law of corpo- 
rations. 

The minority stockholders are usually driven into such a com- 
bination by threats that “outside” or un-trusted stock will not share 
in the benefits anticipated. So far as the earnings or proceeds of 





“TRUSTS.” 141 


the assets of the company are concerned this is an idle threat. 
The majority of stockholders cannot sell the assets of the com- 
pany and keep the consideration, but must allow the minority to 
have their share. (Menier v. Hooper’s T. W., 9 L. J. Ch. App. Ca. 
350, 354.) And the language of Judge Wallace is noteworthy in 
Ervin v. O. R. & N. Co., 27 Fed. Rep. 630: “It cannot be denied 
that minority shareholders are bound handeand foot to the majority 
in all matters of legitimate business . . . but the corporate 
powers can only be exercised to accomplish the objects for which 
they were called into existence, and the majority cannot control 
these powers to pervert or destroy the original purpose of the 
corporations. When a number of shareholders combine to con- 
stitute themselves a majority, in order to control the corporation 
as they see fit, they become for all practical purposes the corpora- 
tion itself, and assume the trust relation occupied by the corpora- 
tion toward its shareholders.” And it has lately been held by 
Judge Wheeler, in Woodruff v. The D. & S. C. R.R. Co., that 
where stock is deposited in such a trust with power to vote and 
sell, but the stock certificates, though deposited, are not actually 
assigned to the trustees, that such a deposit, with the attendant 
power to vote, is revocable by a single stockholder at any time. 


ITI. 


But the only case in which the general status of these trusts has 
yet approached discussion is that of the State of Louisiana against 
the Cotton-oil Trust, now still pending. The bill charges that 
this organization, although a foreign association carrying on 
business in Louisiana, has no domicile or place of business in that 
State, or known agent upon whom process can be served, as the 
Constitution of the State requires ; and, further, has no license or 
permit to carry on business, and pays no taxes to the State of 
Louisiana or the city of New Orleans. The bill reviews the 
history of the association from its beginning, alleging, znter alia, 
that it was never properly incorporated, like other incorporations, 
but sprang into life as an association under an agreement and by- 
laws which it has kept to this day a profound secret; that it was 
established for the purpose of controlling and monopolizing the 
cotton-seed market; and that, having secured possession of the 
leading mills in the State, it has proceeded to depreciate the value 
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of cotton-seed,—a valuable commercial product,— which it has 
forced down in price from $14.00 to $6.00 per ton, to the injury 
of the planters engaged in raising the seed. 

It is further charged, that all the lines of transportation in the 
State of Louisiana, both by land and water, are, through the machi- 
nations of this powerful monopoly, discriminating in favor of 
shipments of cotton-seed consigned to manufacturers controlled 
by the trust, to the injury of the business of all manufacturers who 
are not inthering. That “the said illegal association has within the 
last year acquired a majority of the stock in the several corpora- 
tions organized and operating in this State, under the laws thereof, 
for the purpose of purchasing cotton-seed oil, soap, oil-cake, and 
other articles of commerce. That the American Cotton-oil Trust 
acquired the majority of stock in said corporations, organized 
under the laws of this State, by exchanging certificates of its stock 
for certificates of stock in said corporations at a premium and ad- 
vance thereon, and have elected directors and are controlling and 
operating said cotton-mills, the property of said corporations, 
solely for the interest and benefit of said illegal association. In 
making said exchanges the Trust illegally fabricated, manufac- 
tured, and issued certificates purporting to represent shares in the 
equity to the property held by the trustees of the American 
Cotton-oil Trust. No such estate or trust-title is valid under the 
laws and jurisprudence of Louisiana. 

“ Petitioner avers that the trust is an illegal, invalid, and corrupt 
association ; the object and aims thereof are in contravention of 
the constitution and laws of this State, and its existence should be 
suppressed and destroyed.” 

The prayer of the bill is for a permanent injunction against the 
association from doing business in the State, and that the Ameri- 
can Cotton-oil Trust be adjudged guilty of usurpation, intruding 
into and unlawfully holding and exercising the privileges of a 
corporation without being duly incorporated, and be forever ex- 
cluded and debarred from the franchises and privileges within this 
State, and declared to be an illegal, invalid, and fraudulent asso- 
ciation. 

It will be seen that this case is in effect an information, in the 
nature of guo warranto, brought by the attorney-general. A de- 
murrer was filed to the bill in due course, and this demurrer has 
been overruled. 
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This case raises the radical question, that is, of the very legal 
existence of the “trust” itself. For this reason its future progress 
should be watched with the greatest interest. 

It has been sought in this article merely to raise questions, — 
legal doubts, — which the author certainly is incompetent to solve. 
Space forbids more than the merest mention of them. It is prob- 
able that many conflicting decisions in the-courts, and many years’ 
time will come, before this new question becomes settled, even in 
its general lines; and it is possible, perhaps desirable, that the 
knot be cut by stringent legislation. In the present opinion of 
the author such would be the best way out of the difficulty; for 
of the ultimate injury to be caused by such huge, irresponsible, 
indeterminate concerns there can be little difference of opinion. 
He would, therefore, close with the suggestion of three statutes, 
whose rigid enforcement might, with due adjustment to meet 
evasions, be expected to meet the case. 

I. Every organization, association, combination, or trust of 
persons or corporations, which seeks to control, combine, pool, or 
consolidate the business or property of any persons or corpora- 
tions engaged in any trade, business, or manufacture, or which 
seeks to consolidate several such properties, or unite several busi- 
nesses, or place the property of individuals or corporations, or the 
capital stock thereof, in the hands of individuals for control or 
‘ management, shall be deemed a corporation, and subject to all 
the regulations of the laws as such. 

II. No proxy, or power of attorney given to vote or assign 
corporate stock, shall be valid for a longer period than ninety 
days ; and every certificate issued, purporting to represent corpo- 
rate stock, or an equitable interest in a portion of such stock, shall 
carry with it the power to vote on said stock; and all other such 
certificates shall be void. 

III. No corporation shall hold, or control, directly or indi- 
rectly, or through any trustees or agents, the stock of another 
corporation. 

The last provision may, to our present lax ideas upon the sub- 
ject, seem stringent and unpractical ; but it seems to me the strict 
remedy must now be applied, if we would escape greater evils. 

F. F. Stimson. 
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At the opening of a new academic year it will not be out of place 
to call attention to the large number of students in the School, and to 
the reasons which have led to the increase. The total number is now, 
for the first time, over two hundred, and of these some thirty have 
returned for the third-year course. This increase is due, in the first 
place, to what we must believe is a growing interest in the School and 
in its methods. We propose in the next number to publish a tabulated 
statement, which will give in detail the number of students during the 
past few years, and will show the proportion of those who come hither 
from other colleges. For the present it is enough to cite the number 
of third-year men as a proof of the appreciation with which the 
School is regarded by those who have already had some opportunity 
to test its methods. 

Another reason, however, exists in this particular year for the in- 
crease in the number of new students. The Harvard Law School 
Association, which was started last November, at the time of the 
anniversary celebration, has had not only the effect of uniting the 
alumni, but has been the means of drawing the attention of the pro- 
fession at large, particularly of students, to the Harvard Law School, 
and it is, perhaps, not too much to say, that the numbers of students 
can be traced, more or less directly, to the influence of the Association. 
We are glad to announce that through the kindness of the officers of 
the Association we shall be able to give information about the meet- 
ings, together with such official reports and announcements as may 
be of interest to the readers of the Review. 





Tue form of Mr. Justice Kay’s order. in McManus v. Cooke, 35 
Ch. D. 681, furnishes an almost humorous illustration of the reluctance 
with which a mandatory injunction is granted. He allows a “ perpetual 
injunction to restrain the defendant from permitting his present sky- 
light to remain.” 
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THE course in the history of the early English common law, known 
as “ Points in Legal History,” which was given by Prof. Ames for the 
first time last year, will hereafter be given only in alternate years. 
This course is, perhaps, as well adapted to the alternate system as any 
course in the school, as it can be taken with advantage by either second 
or third year students. It is probable that in a few years a correspond- 
ing course will be given by Prof. Ames on the classification of the law. 





THE catalogue of the School, which is being prepared by Mr. 
Arnold, the librarian, is to contain the names of all persons connected 
with the School from 1817 to 1886, inclusive,a number considerably 
over five thousand. It will give the full name, the date of entering, 
the year of leaving, the degrees, if any, conferred by the School, and 
other interesting particulars. Good progress has been made on the 
work during the summer, though, on account of the unsatisfactory state 
of the early records, the work has been necessarily slow and laborious. 
A special effort will be made to obtain the present addresses of the 
members, a difficult undertaking, as the School has never had any class 
organization, and no attempt has ever been made to keep the addresses 
up to date. 





Tue last number of the “ Law Quarterly” contains a discussion of 
the validity of determinable fees by Mr. H. W. Challis and Prof. 
Gray. The latter sums up his position as follows: “In conclusion, 
let me put a practical question. Suppose that a building had been 
conveyed by A to B, to hold to him and his heirs so long as it was 
used as a dwelling-house ; and that, all the houses in the neighborhood 
having been turned into shops, B turned his building into a shop also,— 
does any one believe that a suit by the Crown to get possession of the 
land would, as a matter of real life, be successful in the courts of to-day? 
I should say it could not, because (1) since the statute Qua Emp- 
tores there can be no possibility of reverter; (2) if there could be, the 
one which it is here attempted to create is too remote. But what 
would be the answer of those who deny these propositions ?” 





THE Law School opens this year with 204 students, classified as fol- 
lows: Graduates, 2; third-year, 31; second-year, 52; first-year, 80; 
special, 39. Those entering the School are 113 in number. These new- 
comers are drawn from different States and countries, as is shown be- 
low: Massachusetts, 50; New York, 10; Ohio, 7; New Hampshire, 6; 
Illinois, 5; California, 4; Maine, 3; Kentucky, 3; Wisconsin, 3; 
Pennsylvania, 3; Rhode Island, 2; Tennessee, 2; Missouri, 2; New 
Brunswick, 2; and 1 each from Iowa, Minnesota, Florida, Kansas, 
Louisiana, Connecticut, Nebraska, West Virginia, Maryland, New 
Jersey, and London, Eng. Seventy-three have received college 
degrees, distributed as follows: Harvard, 43; Amherst, 5; Brown, 5; 
Yale, 4; Oberlin, 2; and Wesleyan, Bowdoin, Tufts, University of 
California, Kansas Normal, Massachusetts Agricultural, Eureka, Fisk, 
University of New Brunswick, Beloit, Kentucky University, Baden 
Gymnasium, Allegheny, and Trinity, 1 each. 





A DECISION of special interest to professors and students has recently 
been given by the House of Lords, in the case of Caird v. Sime, 12 





146 HARVARD LAW REVIEW. 


Ap. Cas. 326, to the effect that the oral delivery of class-room lectures 
is not such a publication as to entitle any one to print them without 
permission of the author. ‘The plaintiff in the case was Professor Caird, of 
the University of Glasgow, and the defendant a bookseller of that city, 
who had published certain lectures on moral philosophy, from notes taken 
by a student in the class-room. There was much difference of opinion 
on the point. The court of last resort in Scotland, thirteen judges sit- 
ting, was almost equally divided, and a vigorous dissenting opinion was 
delivered in the House of Lords. The action was resisted on the 
ground that a class of students in a university open to all is a “ public 
audience,” and that delivery to them is a dedication to the public or an 
abandonment of the property which a lecturer has in his unpublished 
work. The Court denied both propositions, and held that lecturing to 
students is publication only for the purpose of instruction, and that 
hearers are admitted under an implied contract or condition not to pub- 
lish what they hear. 





WE have received from Prof. Frederick Pollock, of London, a Moot 
Court decision involving the question whether a contract is complete 
on the mailing or on the receipt of the offeree’s acceptance of the 
offerer’s proposal. This point is one of great interest to students of the 
Harvard Law School on account of the forcible manner in which 
Prof. Langdell sustains, on the theory of offer and counter-offer, the 
result reached by the Massachusetts courts, that the letter must have 
been received by the offerer in order to make the promise binding. 
Prof. Pollock upholds the other view, regarding himself bound by the 
English law on this point. We quote the following : — 

“According to the decision of the majority of the Court of Appeal 
in Household Ins. Co.v. Grant, the posting of the defendant’s letter 
was enough as against the plaintiff to convert the plaintiffs offer into 
a binding promise, although, by an accident beyond the control of either 
party, the letter failed to reach the plaintiff. This is because the party 
who makes the offer of a contract by means of the public post to a 
person at such a distance that the post is the most obvious means of 
communication, is prima facie deemed to desire, or at any rate, 
authorize the offeree to send an answer by the like means, and, as an 
incident thereto, is deemed to take upon himself the risks of the mode 
of communication which he has authorized. . . . It has been 
suggested, again, that a difference is to be made between an offer which 
contemplates an act to be done by the other party, and an offer which 
con'emplates a reciprocal promise; that acceptance must be communi- 
cated if it consists of a promise, but that where it consists in perform- 
ing, the consideration for which a promise is offered by the proposer, 
communication is on general principles unnecessary; and that the true 
ground of the authorities is to be sought in this distinction.? If this 
test were the correct one, the decisions on contracts to take shares, and 
therefore Household Fire Ins. Co. v. Grant, would not apply to a 
case like the present, in which the contract consists wholly in mutual 
promises. But we are bound not merely by the letter of adjudged 
cases, but by their declared and apparent reasons; and the suggestions 





1 4 Ex. D. 216, 
2 Langdell, Sum. of the Law of Contracts, §§ 6, 14-16. 
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now mentioned seem to me not only to lack any warrant of authority, 
but to be inconsistent with the express ratio dectdendi of the authorities, 
which, here at any rate, must be received as decisive.” 


Tue Harvard Law School has been peculiarly favored in the men 
who, from its earliest days to the present time, have filled the positions 
of professors and lecturers. The oldest professorship is the Royall 
——— which was endowed by Hon. Isaac Royall in 1779. 

he first incumbent was Hon. Isaac Parker, Chief justice of Mas- 
sachusetts, who held the position from 1816 to 1827. His succes- 
sors have been: John H. Ashmun, 1829-1833; Simon Greenleaf, 
1833-1846; Hon. William Kent, son of Chancellor Kent, 1846-1847; 
Hon. Joel Parker, Chief Justice of New Hampshire, 1847-1867; Hon. 
Nathaniel Holmes, Associate Justice of Missouri, 1868-1872; James 
B. Thayer, 1874-1883; John C. Gray, 1883- ——. 

When Chief Justice Parker was appointed to the Royall professor- 
ship, Hon. Asahel Stearns was selected as a colleague, and was as- 
signed to the University professorship, a position which he held from 
1817 to 1829. Subsequent holders of this professorship are Hon. F. H. 
Allen, 1849-1850; Hon. Emory Washburn, 1855-1862. 

In 1829, a date of reorganization in the history of the School, Hon. 
Nathan Dane gave funds for Dane Hall, and to endow a professorship, 
to which Hon. Joseph Story was to be appointed. Judge Story was the 
Dane professor from this date till his death, in 1845. Certain prece- 
dence was attached to this professorship, and therefore on Professor 
Story’s death, Professor Greenleaf was advanced to the vacant place. 
Theophilus Parsons was his successor in 1848. When this professor- 
ship again became vacant, in 1870, C. C. Langdell was selected, and 
later, by the choice of the Faculty, became the Dean, or executive head 
of the School. 

In 1862, funds left by Benj. Bussey became available. The endow- 
ment of the University professorship was increased, and it was then 
called the Bussey professorship. Emory Washburn was the pro- 
fessor till 1876, and on his death, Hon. Chas. S. Bradley, Chief Justice 
of Rhode Island, was appointed. In 1879 James Barr Ames became 
the Bussey professor. In 1881 an anonymous gift was made to the 
School, by means of which a new professorship was endowed. Hon. 
Oliver Wendell Holmes, Jr., held it until his appointment to the 
supreme bench of Massachusetts, whereupon James 8B. Thayer was 
transferred from the Royall professorship. 

In 1883 an assistant professorship was established, and Wm. A. 
Keener selected to fill it. 

Besides these many noted writers and teachers who have been profes- 
sors, the following have been lecturers or instructors in the School: — 

Charles Sumner, J. C. Alvord, Henry Wheaton, Luther S. Cushing, 
Franklin Dexter, Edward G. Loring, Edward Everett, Richard H. 
Dana, Jr., Benj. R. Curtis, Benj. F. Thomas, Nicholas St. John 
Green, John Lathrop, Edmund H. Bennett, Henry Howland, Brooks 
Adams, G. F. Bigelow, Louis D. Brandeis, "Charles M. Barnes, Henry 
W. Torrey, Jos. B. Warner, William Schofield. 


WE have received from Mr. P. Edward Dove of London, the Hon. 
Secretary of the Selden Society, a learned opinion given by him on a 
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case submitted on behalf of the Corporation of Nottingham as to 
“ Public Rights in Navigable Rivers ” : — 

“It has been said,” says Mr. Dove, “in several recent cases 
(Murphy v. Ryan, 2 Ir. R, C. L. 143; Pearce v. Scotcher, 9 
Q. B. D. 162) that there can be no public right of fishing in non-tidal 
waters. The point has not yet come before any English Court of 
Appeal; and I have no hesitation in saying that it is not consistent 
with our earlier law.” 

To support this view Mr. Dove has made a careful and exhaustive 
study of the Hundred Rolles and other ancient sources, from which he 
reaches the following conclusions as to the present state of the law: — 

“The right to fish in navigable rivers was originally a royal fran- 
chise, and, excepting where granted by the Crown to a private person, 
was exercisable by the public in virtue of its belonging to the Crown. 

“In and prior to the date of Magna Charta, the Crown granted this 
franchise to private persons in respect of portions of the navigable 
rivers in England. 

“To remedy what was considered to be a great injury to the public, 
one of the stipulations of Magna Charta was that no further grants of 
the kind should be made, and that all those granted since Henry the 
Second should be void. 

“ This law has never been changed. 

“There have, however, been decisions in the Law Courts treating 
the right to fish in navigable rivers as though it was especially a right 
of a private nature, and belonged to the riparian owners. ‘These deci- 
sions have been taken to be binding by reason of their being decisions 
of the Courts.” 

Accordingly he has drawn up a bill, declaratory of the law, in 
which he has embodied the result of his researches. This bill he 
hopes to have passed as “The Fishing in English Rivers Act, 1887.” 
A correspondent of the “ Law Quarterly,” though in favor of the cause 
which Mr. Dove advocates, criticised several of his propositions as fol- 
lows :— 

“ His first proposition is that every river that is in fact navigable for 
ships or boats is a‘ public river’ and a highway. ‘This we imagine 
may be conceded by his adversaries, provided that the term ‘ public 
river’ be not so used as to beg any question about the right to fish 
therein. But to show that a public river is a highway is little A 
member of the public has a right to walk along the king’s highway ; 
he has no right to pluck the grass or pocket the stones. Mr. Dove’s 
next proposition is that ‘an exclusive right of fishery is a royal 
franchise.’ But this proposition is too wide, for it would not be con- 
tended by any that in England the owner of both banks of a non- 
navigable river has not an exclusive right of fishing in it, and this 
without any grant from the Crown. The question then arises whether 
the line is to be drawn at the point where the modern authorities draw 
it, namely, where the river ceases to be tidal, or where Mr. Dove wants 
to draw it, namely, where the river ceases to be navigable.” 
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IN THE MOOT COURT. 
Coram THAYER, J. 
Catseye v. The Town of Camden. 


Tribal Indians, while of their reservation and within a State, are protected 
by the fourteenth amendment of the Constitution of the United States, as 
being persons entitled to the equal protection of the laws. 

here a statute giving an action against towns for injuries suffered by 
reason of a defect in the highway excepts such Indians from the benefits of it, 
the excepting clause is unconstitutional and void. 


The plaintiff, an Indian belonging to the Sioux tribe and living on a 
Government reservation, having visited the defendant town, was injured 
by reason of a defect in a highway and brought an action of tort against 
the town for damages. The Statute of the State gave to all persons 
who might suffer an injury under such circumstances an action against 
the town; but it expressly excepted “all citizens or inhabitants of 
other States or countries not giving, under the same circumstances, a 
like right of action against the municipalities of such States or coun- 
tries to citizens of this State; and also, all Indians in the United States, 
members of a tribe and living or belonging on a Government reserva- 
tion.” At the trial the defendant asked the judge to rule that the 
plaintiff could not maintain his action, but the judge refused so to rule 
and held that the excepting clause was void, as being contrary to the 
Constitution of the United States in denying to the plaintiff the equal 
protection of the laws. To this ruling the defendant alleges excep- 
tions. 


W. B. Brice and R. S. Gorham for Plaintiff. 
W. H. Cowles and F. Ladd for Defendant. 


This case, which was very well argued, raises the question whether 
a tribal Indian, residing on a Government reservation, is protected, 
while outside the reservation and within a State, by that clause of the 
fourteenth amendment to the United States Constitution which forbids 
a State to “deny to any person within its jurisdiction the equal pro- 
tection of the laws.” 

This language is very broad. The fourteenth amendment conferred 
or recognized citizenship in the case of “all persons born or naturalized 
in the United States, and subject to the jurisdiction thereof,” —a de- 
scription which does not cover tribal Indians, Z7k v. Wilkins, 112 
U.S. 94, 102; and it also forbade a State to abridge the privileges of 
citizens of the United States. It then took a wider range, and pro- 
tected not merely citizens, but all persons, — “nor shall any State de- 
prive any person of life, liberty, or property without due process of 
law, nor deny to any person within its jurisdiction the equal protection 
of the laws.” Unnaturalized foreigners are protected by these last 
clauses, including foreigners whom our laws do not at present permit 
to be naturalized, like the Chinese. 2ck Wo v. Hopkins, 118 U. S. 
356. No human being, however degraded, belonging in any obscure 
corner of Asia, Africa, or Europe, would be outside these provisions 
of our Constitution if he should come to any of our States. The 
“Hottentot Venus” (13 East, 195), if she were now living and 
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were brought here for exhibition, would be protected by them. If our 
native Indian tribes are not covered by them, they are the only human 
beings of whom that is true. 

It must be carefully. observed that the question relates to an Indian 
while within a State and off his reservation; it has nothing to do with 
the case of an Indian on his reservation. 

What, then, is there in the character of a tribal Indian to take him 
out from these clauses of the Constitution? He is a “person,” in the 
sense of being a human being; and why are we to give to the term in 
this part of the Constitution any narrower meaning than that which in- 
cludes all human beings? It is said that a tribal Indian living on a 
reservation is neither a citizen of this country, nor a member of any 
foreign State. That is true. Indian tribes are not foreign States, Zhe 
Cherokee Nation v. Georgia, 5 Pet. 1; and the members of them 
are not citizens or subjects of a foreign State, Karrahoo v. Adams, 1 
Dillon, 344; and if it were true that all persons must be either citizens 
here, or citizens or subiects of a foreign country, then, indeed, tribal 
Indians would not be “persons.” But it would be a begging of the 
question to say that. We have, in these tribal Indians, a class of 
human beings who are neither one nor the other. No doubt their 
position is very peculiar, and various phrases have been invented to 
describe it, such as, “domestic dependent nations,” 5 Pet. 17; and 
“wards of the nation,” 118 U. S. 383. But both in the Constitution 
and Statutes of the United States they are referred to as persons. Const. 
U. S., Art. 1, s. 23; 112 U.S. 112. In large numbers they have been 
made citizens of the United States. 19 Howard, 587; 112 U.S. 112. 
They may, when off their reservations, sue in the courts, and are fully 
recognized as having legal rights and duties. This last statement is 
sometimes denied ; but the denial is ill-considered, and proceeds upon 
a misunderstanding of a certain peculiar class of cases, such as that of 
The Cherokee Nation v. Georgia, 5 Pet. 1, and Karrahoo v. Adams, 
1 Dillon, 344, turning wholly upon the limitations of the jurisdiction 
of the courts of the United States. In the last case, for instance, it 
was admitted that the court had no jurisdiction of the case, if the 
plaintiff, a tribal Indian, woman, were not a foreigner; and it was held 
that she was not. And so, in any like case in the United States 
courts, wherever jurisdiction depends wholly on the fact that a party 
has the status either of a citizen of the United States or of a foreign 
State, — it is true that an Indian cannot sue. 

But there are many cases in which jurisdiction does not depend 
upon the party having such a status, and in all such cases an Indian 
off his reservation can sue in the United States court as well as in the 
courts of the States. Fellows v. Blacksmith, 19 How. 366; E/k v. 
Wilkins, 112 U. S. 94; Pka-o-wah-ash-kum v. Sorin, 8 Fed. Rep. 
740; Wau-pe-mau-qua v. Aldrich, 28 tb. 489; Swartzel v. Rogers, 
3 Kansas, 374; Willeyv. Keokuk, 6 ib. 94. It appears, then, to be 
true that the clauses of the fourteenth amendment, now under consid- 
eration, are, in the language of the Supreme Court of the United States 
(Matthews J.), “universal in their application to all persons within 
the territorial jurisdiction, without regard to any differences of race, 
color, or of nationality.” 2%ck Wo v. Hopkins, 118 U. S., at p. 369. 
And the remark of Taney, C. J.,in Scott v. Sandford, 19 How., at 
Pp. 403, appears to be substantially accurate when he says that if an 
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Indian “should leave his nation or tribe, and take up his abode among 
the white population, he would be entitled to all the rights and privi- 
leges which belong to an emigrant from any other foreign people.” If 
this was true in 1856, it is no less true since the fourteenth amendment ; 
and it is as true of any Indian who is a transient visitor among the 
whites as it is of a permanent resident. 

But it is said that the statute which gives an action in this case is 
simply a punitory measure against the town, and that the excepted 
persons are not thereby deprived of the equal protection of the law. 
If this were a true description of the character and purpose of the 
statute, it is by no means certain that it'would support the defendant’s 
conclusion. But it seems not to be the just view of the statute. There 
was no private action at common law in such cases, because the town was 
considered to be acting as an agency of the public, and its duty 
was considered to be owing to the public, and not to any individual ; 
and the remedy was in the name of the public by indictment, a pro- 
ceeding in this sort of case which was criminal only in form. Mower 
v. Leicester,g Mass. 247; Hill v. Boston, 122 Mass. 344; Gibson 
v. Preston, L.R.5 Q. B., at p. 222; Queen v. Stephens, L. R. 1 Q. B. 
702. When a private action of tort is given against the town, it is given 
for the benefit of the injured person, that he may recover compensation 
for his injury. And if this benefit is conferred upon one class of per- 
sons and denied to another class, the law establishes inequality of 
benefit or privilege. If in giving a new action, such a discrimina- 
tion may be made, it would seem, on the same principle, that an 
existing right might be taken away from some and not from others. 
And if one action or remedy may be taken away from a given class of 
persons, five or ten actions, or all of them, may be taken away. But, 
as it has been said by the Supreme Court of the United States, the 
granting of “the equal protection of the laws is a pledge of the protec- . 
tion of equal laws.” 2ck Wo v. Hopkins, 118 U. S., at p. 369. Ac- 
cordingly, in Pearson v. Portland, 69 Maine, 278, it was held that a 
statute similar to the one now in question which took away the action 
from citizens of other States or countries that did not give a like remedy 
in like cases to citizens of Maine was unconstitutional, as denying to 
such foreigners the equal protection of the laws. 

It is urged that this legislation is a legitimate exercise of the police 
power; but by whatever name it be called, it seems to be, in truth, an 
attempt by one State to secure acertain benefit for its citizens which 
is now denied to them in other States and countries, by means of a 
denial to the citizens of these other States or countries of the equal 
benefit and protection of the laws within its own borders. This _par- 
ticular mode of accomplishing the. object, whether it be called an 
exercise of the police power or anything else, is in terms forbidden by 
the Constitution. And it may be added that, as regards Indians in the 
cause at bar, it is a total and absolute denial of the benefit of this 
action against the towns without any qualification whatever,— a 
denial to all of them, as a class, of a privilege which is totally and 
absolutely denied to no one else. But the fourteenth amendment 
secures full equality of protection to all persons. In commenting on 
the two clauses of the fourteenth amendment relating to “ persons,” it 
was said by the Supreme Court (Strong, J.), in Strauder v. West 
Virginia, 100 U. S. 303, 307, in language as applicable to all other 
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persons as to the negroes: “What is this but declaring that the law 
in the States shall be the same for the black as for the white; that all 
persons, whether colored or white, shall stand equal before the laws of 
the States; and in regard to the colored race, for whose protection the 
amendment was primarily designed, that no discrimination shall be 
made against them because of their color. The words of the amend- 
ment, it is true, are prohibitory, but they contain a necessary implica- 
tion of a positive immunity or right, most valuable to the colored race, 
— the right to exemption from unfriendly legislation against them dis- 
tinctively as colored; exemption from legal discriminations implying 
inferiority in civil society; lessening the security of their enjoyment of 
the rights which others enjoy, and discriminations which are steps 
towards reducing them to the condition of a subject race.” It is 
possible that some qualifications are necessary to this statement (People 
v. Gallagher, 93 N. Y. 438); but, taking it as substantially true, I 
am not aware of any reason why that which is here said of the scope 
of the protection and immunity afforded by these clauses to the blacks 
is not also true as regards any other “person.” That part, therefore, 
of the excepting clause of the statute now in question, which pur- 
ports to exclude tribal Indians from the benefit of it, appears to be 
contrary to the Constitution of the United States. 

It is urged that, if this be so, the court must hold the whole statute 
unconstitutional, because, otherwise, a judicial tribunal would, in 
effect, be legislating Indians into the privileges of the statute, and 
giving them a benefit which the Legislature never intended that they 
should have. But I think this argument rather plausible than sound. 
It is well settled that a part only of a statute may be held to be void 
and the rest remain in force. “When part of a statute is unconstitu- 
tional, that will not authorize the Court to declare the remainder of the 
statute void unless all the provisions are . . .soconnectedin mean- 
ing that itcannot be presumed that the Legislature would have passed 
one without the other.” Com. v. Hitchings, 5 Gray, at p. 485; 
Sedgwick on Construction of Stat. and Const. Law, 2d ed., 43, note (a). 
In this case the Legislature gave a general right, and excluded from it 
what may fairly be supposed to be a small class of persons. This ex- 
clusion is unconstitutional; but there is nothing to indicate that the 
Legislature regarded the exclusion as an essential part, or in any other 
light than as a quite subordinate part of their general purpose. 

Exceptions overruled. 


CLUB COURTS. 
SuPREME CouRT OF THE Pow-Wow. 


Fire Insurance. Loss occasioned by the felonious Act of the Wife 

of the Assured. Rights of the Insurer. 

The facts were these: A insured B’s house. B’s wife, C, without 
the connivance of B, maliciously burned the house with the intention 
of enabling B to get the insurance money. A, having paid the policy 
to B, sues C. The argument against recovery is that A’s only remedy 
is to be subrogated to the rights of B against C; but as a husband 
cannot sue his wife, A has no remedy whatever against C. This rea- 
soning would undoubtedly prevail in England today. [Ci Midland 
dns. Co. v. Smith, 6 Q. B. D. 561.] 
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Admitting, however, that there is no room in this case for a remedy 
in equity by way of subrogation, is not this a case which is covered by 
the common-law action on the case? The action on the case is 
extremely elastic. It is said in Com. Dig., Act. on Case A,—‘“In 
all cases, where a man has a temporal loss or damage by the wrong 
of another, he may have an action on the case to be repaired in damages.” 

A principle as broad as this is certainly required to explain the fol- 
lowing cases: (1.) X frightens away boys who are going to Y’s 
schooi, and their parents keep them at home. Y has an action against 
X. (2.) M has a market with toll for horses sold; N is bringing a 
horse to market when R drives him away. M has an action against R 
(cited by Ld. Holt in Keeble v. Hickeringill, 11 East, 573, note). 

In Tarleton v. McGawiley, Peake, 205, the master of a vessel had 
an action against X for firing a cannon at negroes and preventing them 
from trading with the plaintiffs vessel. Tarleton v. McGawiley is 
cited with approval in Walker v. Cronin, 107 Mass. 555. ([Cf. also 
Rice v. Manley, 66 N. Y. 82.] The principle stated in Comyns, 
however, requires this qualification: the damage to the plaintiff must 
be the natural consequence of the defendant’s act. The principle is 
very well stated in Cunnington v. Great N. W. R. R. Co., 49 L. T. 
R. 392. The defendant was employed to deliver X’s casks to the 
plaintiff, who was accustomed to fill them with ketchup. The defend- 
ant carelessly delivered other casks, which had been filled with turpen- 
tine. The plaintiff did not discover the mistake, and lost all the ketchup 
which he put into them. The court says: “ Wherever the circum- 
stances disclosed are such that if the person charged with negligence 
thought of what he was about to do, he must see that unless he used 
reasonable care there must be at least a great probability of injury to the 
person charging negligence against him, either as to his person or property, 
then there is a duty shown to use reasonable care.” 

In Riding v. Smith, 1 Ex. D. 91, A was held liable to B for mali- 
ciously injuring his business by slandering B’s wife, C. 

In the Conn. Mut. Life Ins. Co.v. N. Y. &é N. H.R. R. Co., 25 
Conn. 265, it is intimated that, if the company had caused an accident 
which would result in the death of X, for the purpose of injuring Y, 
who had insured X’s life, Y would have a right of action against the 
company. 

As a logical result of the cases cited, it would seem to follow that if 
C wilfully or negligently destroyed a house owned by B, and insured 
by.A, C would be liable to both B and A. This, however, is not the 
law. C is liable to B only, though A, after paying the insurance, has an 
equitable claim to any amount which B may collect as damages from 
C. It seems that the true reason for this decision is that the contract 
of insurance is a contract of indemnity, and by means of subrogation 
the insurance company is generally fully protected; hence, there is 
usually no need of resorting to an action on the case. But in the pres- 
ent case, owing to the peculiar relations between B and C, the insurance 
company is not protected by subrogation. It is conceived, therefore, 
that a strict application of the principles at the foundation of the 
commor-law action on the case will permit the company, in place of its 
ordinary remedy, to proceed directly against the wrong-doer. The 
language of the court in Conn. Mut. Life Ins. Co.v. N. Yi & N. fi. 
R. R. Co., as far as it goes, is authority for this position. 
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RECENT CASES. 


CHAMPERTY, — CONTINGENT FEEsS.—A, a domestic servant, having no means 
but his earnings, employed B, an attorney, to recover A’s share in his father’s 
estate. By the terms of their agreement, A was to defray the necessary expenses 
of the suit, and B was to charge nothing for his services except in event of suc- 
cess, in which case B should be entitled ‘‘to very large and liberal fees, in no 
event to exceed fifty per cent. of the amount collected” by B, The suit prose- 
cuted for A was first decided against him; but was successfully appealed. Held 
—The agreement was lawful. It lacked the essential element of champerty, 
sharing in the fruits of the litigation; it left the defendant A still personally 
liable for B’s fee. Blaisdell v. Ahern, 11 N. E. Rep, 681 (Mass). For a discus- 
sion of the ethics of contingent fees, and a collection of cases on this subject, see 
Sharswood’s Legal Ethics (5th ed.), pp. 153 e¢ seg. 

CONSPIRACY, CRIMINAL—Boycotr.—A branch of the National Stonecutters’ 
Union agreed to do no work for any shop or works disapproved of and known 
as ‘*scab” by that organization, and to boycott and publish as ‘‘ scabs” in 
the ‘*Granite Cutters’ Journal” any workmen who continued after warning to 
work in such shops, The results of such publication as a “scab” would be that 
no member of the Union would work with such a party, and work would be diffi- 
cult for him to obtain, In pursuance of this agreement, by threats of publica- 
tion as “scabs’’ the defendants actually induced certain workmen to leave the 
employ of the Ryegate Granite Co. 

Held—To be settled by authority and on sound principle that the defendants 
were guilty of a criminal conspiracy at common law. The case collects many 
authorities. State v. Stewart, 9 Atl. Rep. 559 (Vt.). 

CONSTITUTIONAL LAW—INTERSTATE COMMERCE— POWER TO BRIDGE NAvri- 
GABLE WATERS.—The case presents the important constitutional question whether 
Congress can lawfully confer upon a private corporation the capacity to occupy 
navigable waters within a State, and appropriate the soil under them for the 
purpose of interstate commerce, without the consent and notwithstanding the 
protest of the State. It was decided that the power to build bridges, or author- 
ize them to be built, is incidental to the general power to regulate interstate com- 
merce, Decker vy. B. & N. Y. R. R. Co.. 30 Fed. Rep. 723. The same question 
is similarly decided in Stockton v. B. & N.Y. R. R. Co, 10 N, J. L. J. 273. Mr. 
Justice Bradley gives a vigorous opinion, “In matters of foreign and interstate 
commerce,” says he, “there are no States.” Vide “The Arthur Kill Bridge Case,” 
10 N.J. L. J. 261. 

CONTRACT — COMPROMISE UF A DISPUTED CLAIM.—‘“The compromise of a 
disputed claim made Jona fide is a good consideration for a promise, whether the 
claim be in suit, or litigation has not been actually commenced, even though it 
should ultimately appear that the claim was wholly unfounded. The detriment 
to the party consenting to a compromise, arising from the alteration in his posi- 
tion, forms the real consideration which gives validity to the promise.” — Grandin v. 
Grandin, 9 Atl. Rep. 756 (N. J.). 

However difficult to support on theory, the result would seem to be a very 
desirable one. If the claim must “be doubtful in law or fact,” no compromise can 
be relied on as final till the case has been tried to see whether it is doubtful. The 
difficulty is in regard to the consideration, The only “alteration in position” 
which will always be present is the giving up of a right to litigate, and there 
may be a difference of opinion as to whether one has a “right” to litigate an 
unfounded claim. In this connection it is noteworthy that Cadlisher v, Bischoffsheim, 
Ockford v. Barelli, and Cook v. Wright, which had been questioned in Eng- 
land, were expressly approved in Miles v. New Zealand Alford Estate Co., 32 Ch. 
D, 266. And the editor’s note cites half a dozen recent American cases to the same 
effect as to the sufficiency of the consideration. 

CONTRACT — CONDITIONS — MEASURE OF DAMAGES, — A contracted in writing with 
B to make and deliver at a certain price per ton 6,000 tons of steel rails, to 
be drilled as directed by B. B did not give the directions when applied to, and 
notified A that B would not take the rails at all. The market value of rails 
fell, A used up the material bought for the contract with B, in rails sold to other 
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parties. He/dd—A was entitled as damages to the profits he would have made had 
B not prevented the performance of the contract, less the profit actually made 
by the sales to other parties. A was not bound to make the rails as per contract 
with B, sell them in open market, and charge B with the difference between the 
amount realized and that contracted for, Hinckley v. Pittsburgh Bessemer Steel 
Ce., Limited, 7 Sup. Ct, Rptr. 375. 

CONTRACT — CONSIDERATION, — A agreed with B to do certain blasting and 
excavating of rock at a stipulated price, but finding that the rock was not as soft 
as represented by B, he threatened to abandon the contract on the ground of mis- 
representation. B, in order to induce him to continue, promised to pay an addi- 
tional compensation, A then completed the work, It was held that A was 
entitled to recover the additional consideration, When A completed the work he 
was doing that which, on account of B’s misrepresentation, he was not bound to 
do. Hence there was a consideration for B’s promise to pay the additional sum. 
Parker v. Glover, g Atl. Rep. 217 (N.J.). 

CONTRACT — FAILURE OF PLAINTIFF TO PERFORM FULLY — LIABILITY OF 
DEFENDANT IN IMPLIED CONTRACT, — A contracted with B to build a church, 
When the building was completed it was found not to comply exactly with the 
specifications, But B occupied the building. B objected to the deviations as 
soon as they were discovered. A sues B on a count for work and materials 
furnished. To alter the church so as to comply with the contract would cost 
much more than the alteration would be worth. Ae/d—That the plaintiff was 
entitled to recover the contract price less the diminution in value of the building 
by reason of the deviations, The decision goes on natural equity and recent 
authorities. Pinches v. Swedish Evangelical Lutheran Church, 10 Atl. Rep. 264. 


ConTRACT — MISTAKE — FAILURE OF CONSIDERATION. — Under a contract 
for the sale of land, a deposit was made with a condition for forfeiture on failure 
to complete the contract. The vendee accepted the title, but was unable to 
obtain the remainder of the purchase-money at the time agreed on, The vendor, 
in accordance with the conditions, forfeited the deposit, and afterwards re-sold the 
property, Three years later, the first vendee heard that the title was found bad 
on this re-sale. He accordingly brought an action to recover the deposit on the 
ground of mutual mistake and total failure of consideration. The Court held that 
this would be taking advantage of his own wrong. Soper v. Arnold, 35 Ch. 
D. 384: 

CONTRACT — RESCISSION — MUTUAL MISTAKE. — A bought a cow of B for 
$80 both believing her to be barren, If she had been a breeder she would have 
been worth $750. The sale was complete, title had passed, and an order had 
been given for delivery. But before actual delivery B discovered that the cow 
was with calf, and refused to deliver because of the mistake. Ae/d—That B could 
rescind the sale. ‘‘ A barren cow is substantially a different creature than a breed- 
ing one. She is not in fact the animal, or kind of animal, the defendant intended 
to sell or the plaintiff to buy.” Sherwood v. Walker, 33 N. W. Rep. 919 (Mich.). 


ConTRACT — RIGHT OF A THIRD Party TO SuE.—A contracted with B to 
“drive” B’s logs a certain distance down the river. By the terms of the contract 
B was to furnish A the money to pay off A’s men. Ae¢/d—A’s men had no rights 
under the contract, as it was not made for their express benefit. Wright v. 
Jerry, 2 So. Rep. 6 (Fla,). The case is valuable for the editor’s note, which 
collects many late cases. 


DEED — BUILDING RESTRICTION, — A stipulation in a deed providing that 
land shall be used for residence purposes only, will not be enforced after the 
plan of confining building in that neighborhood to residences has been aban- 
doned, and adjoining land sold without restrictions. ‘‘A contract, the fulfil- 
ment of which becomes unreasonable, will not be enforced at the instance of a 
party who by his own conduct has produced such a result. After treating it as 
void he cannot appeal to a court of equity to treat it otherwise.” Duncan v. - 
Central Passenger R.R. Co, 4 S.W. Rep. 228 (Ky.). 

EvipENCE — DyinG DECLARATION. — The declarant, when so far gone that he 
could neither feel a pencil placed in his hand nor see a light held before his eyes, 
was asked if he thought he would ever get well. He answered, “‘I don’t know; 
I don’t think I will ever get well; the doctor don’t tell me much.” 

Held — The question and answer would be sufficient to show that declarant had 
no hope of recovery; but considering the surrounding circumstances, and the 
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very low condition of the deceased, of which he was manifestly conscious, “ we 
cannot doubt that the declarations were made under a belief of a -speedily im- 
pending death.” — State v. Fohnson, 9 Cr. L. Mag. 451 (S.C.). 

A note collects cases. See also State v. Newhouse, 2 So. Rep. 799 (La.), and 
note. 

EVIDENCE — RAPE — FRESH COMPLAINT, — The assaulted party related the par- 
ticulars to her mother on the morning after the alleged assault. He/d— Not admis- 
sible. To be admissible such statements must be contemporaneous with and 
illustrative of the assault, and therefore pars ret geste. McGee v. State, 2 S. W. 
Rep. 890 (Tex). The rule has not been confined to facts which are part of 
the ves gesta, but in cases of rape the fact that the injured party has conplained 
of the outrage at the first opportunity, may be shown as corroborating her testi- 
mony, What she said is also admissible, Reg. v. Guétridges, g Car. & P. 471; 
Haynes v. Commonwealth, 28 Grat. 942; McCombs v. State, 8 Oh. St. 643. See 
also Dunn v, State, 12 N. E, Rep. 826 (Ohio). 


INTOXICATING Liquors — DAMNUM ABSQUE INJURIA. — “The local option 
legislation of this State being constitutional as a valid exercise of the police 
power, it follows that the incidental effects upon the value of property, such as a 
brewery and its fixtures, resulting from the inability of the owners to adjust their 
old business to the new law, is damnum absque injuria, The law does not take 
or damage their property for the use of the public, but only prevents them from 
taking or damaging the public for their use.” (Syllabus.) A/enken v, City of At- 
lanta, 2 S. E, Rep. 559 (Ga.). 


LARCENY — WHAT CONSTITUTES ? — The defendants were farm laborers, hired 
to pick cotton. They entered a cotton-house, carried cotton therefrom to the field, 
and placed it with cotton which they had picked the day before, but which had 
not been weighed. The intent was not to deprive the owner of the cotton, but 
to obtain from him compensation for picking cotton which they had not picked. 
Held— That such act has the secrecy, in fraudulent purpose, and the intent to 
deprive the owner of an interest in his property, elements which distinguish 
larceny from a civil trespass. The defendants had fraudulently taken and placed 
the property where they could assert a false lien on it. ort e¢ als. v. State, 
2 So. Rep. 477 (Ala.). 


LIBEL.— PRIVILEGED COMMUNICATION — MERCANTILE AGENCY. — B, a mercan. 
tile agency, published a “ Notification Sheet” giving information as to the business 


* standing of traders, which they issued indiscriminately to subscribers. In it 


they stated that A had placed a chattel mortgage upon her property, which state- 
ment was false, and resulted in breaking up her business, AHe/d—B was liable. 
The communication of the false information to those who had no interest in it 
was not privileged, Five of the fourteen judges dissented on the ground that 
communications made in good faith in the performance of what may reasonably 
be considered a duty to the public or an individual are privileged. ‘* The old ad- 
judications relied on to support the more narrow rule are the declarations of 
judges whose vision did not take in the widely different conditions which prevail 
in the affairs of men to-day.” King v. Patterson, 36 Alb. L. J. 226 (N.J.). 


LIBEL — PUBLICATION. — The libellous matter was contained in a sealed letter 
opened by the prosecuting witness. As he was unable to read, he gave the letter 
to his wife, who thereupon read the contents to him, e#/e/¢d—That, in the absence 
of any evidence whatever to show that the defendant knew of the prosecutor's 
inability to read, there was not a publication of the libel by the defendant. Staze 
v. Syphrett, 2S. E. Rep. 624 (S. C.), (The count of the indictment which charged 
a publication to the prosecutor himself, failed because it was not charged that the 
defendant’s act was done with the intent to cause a breach of the peace.) 

LIFE INSURANCE POoLICy — CHANGE OF BENEFICIARY — TRUST. — A_ took 
out a policy of insurance upon his own life, payable to his mother, who, together 
with A’s sister, furnished the money for the first premium. Eight years later A 
surrendered the policy, which had been shown, but never delivered, to his mother, 
The policy was cancelled, and a new one in favor of A’s wife was issued in- 
dorsed: “Original Pol. No. 9372 was issued May 25th, 1874, of which this is a 
continuation, and entitled to all its benefits.” A’s mother never knew of the 
change, A paid all the premiums after the first. Ae/d— Upon A’s death the 
entire amount of the policy was due to A’s mother. The taking out the policy 
amounted to a settlement in trust upon the mother, and no power of revocation 
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was reserved. Pingrey v. Natl. Life Ins. Co., 11 N. E, Rep. §62 (Mass.). The 
case collects the authorities upon this mooted question. 

It would appear that there is difficulty in interpreting the taking out of an in- 
surance policy into a declaration of trust. Furthermore, the only possible sub- 
ject-matter of the trust would be the right of action on the policy. That right of 
action ceases when the payment of premiums on the policy cease, The premiums 
on the second policy were intended by both payer and receiver not to be on the 
original policy, but upon a substituted one, The decision of the Court in effect 
appropriates payments made for the benefit of one party to keep alive the rights 
of another. It is suggested that the rights of the parties are worked out more 
justly on the theory not of a declared, but of a constructive, trust. The contract 
of insurance is a unilateral one, the consideration of which is the payment of 
the first premium, The contract is subject to the condition subsequent, that un- 
less the subsequent premiums are paid, the contract shall be of no effect. The 
effect of the contract is the immediate vesting in the beneficiary of a right to the 
insurance money on the death of the insured. This right is property, and is 
measured at any time by the ‘‘surrender value” of the policy. When the second 
policy is issued, the consideration paid for it is the surrender of the old one. The 
right of the new beneficiary is literally purchased with the right of the old bene- 
ficiary, This amounts to the same thing as if funds of the former beneficiary 
amounting to the surrender value of the first policy had been misappropriated 
and paid as a first premium on the second policy, On the principle of following 
trust property, the former beneficiary should be entitled to that proportion of the 
insurance money which the surrender value of the first policy bears to the amount 
of premiums paid under the second policy, 


MASTER AND SERVANT — DISCHARGE WITHOUT NOTICE. — The appointment 
of a manager and receiver by a Court of Chancery operates as a discharge of ser- 
vants, and those entitled to notice have an action for wrongful dismissal. A 
servant who is retained by the manager at the same wages does not continue 
under the old contract, and may be dismissed without notice. — Reid v. Ex- 
picsives Company, 19 Q, B. D. 264. 

In this case the service under the manager continued through the period for 
which he was entitled to notice; but certain dicta of the judges seem to over- 
look the fact that the plaintiff would be entitled to nominal damages for dis- 
missal by the appointment of a manager notwithstanding he has lost nothing, 


MORTGAGE — AFTER-ACQUIRED PROPERTY. — A mortgage purporting to cover 
“all moneys to which the mortgagor might during the continuance of the 
security become entitled under any will or other document,” will be enforced in 
equity as to a share of a testator’s residuary estate to which the mortgagor be- 
came entitled after the date of the mortgage, on the ground of specific perform- 
ance of a contract.— Jn re Clarke, 35 Ch. D. 109. 


MURDER — DEATH CAUSED BY NEGLECT, — Defendant was the husband of 
the deceased, who was weak, feeble, and unable to walk. Defendant left her ex- 
posed in the night-time to the cold and inclemency of the weather, though per- 
fectly able to take care of her, From this exposure death ensued, AHe/d — That 
this was murder under a statute providing that “murder is the unlawful killing 
of a human being, with malice aforethought, either express or implied. The 
unlawful killing may be effected by any of the various means by which death may 
be occasioned,” TZerritory v. Manton, 14 Pac. Rep. 637 (Mon. Ter.). 

NEGLIGENCE — BURDEN OF Proor, — Plaintiff's mare was run over by defend- 
ant’s train. e/d, That when he had proved the facts of the killing, the burden 
was shifted to the defendant to show that it was not through negligence. Ala- 
bama cases the only authorities cited. South & North A. R. Co. v. Bees, 2 So. 
Rep. 752 (Ala.). Compare Zarly v. L, S. & M.S. R. Co., 66 Mich. 349. 

NEGLIGENCE — PROXIMATE CAUSE. — By the negligence of railroad employees 
a cow is thrown from the track, and bouncing, injures the plaintiff. //e/d, The 
negligence is a proximate cause of the injury and company is liable. A/a. GC. 
S. R. Co. v. Chapman, 36 Alb. L. J. 222 (Ala.) 

Notice — QuiTcLAIM DEED, — The holder of a quitclaim deed is not a pur- 
chaser without notice of adverse equities concerning which he could obtain in- 
formation by reasonable diligence, in searching and inquiry. In nearly all cases 
of transfer of land in Kansas warranty deeds are used; only in cases of doubt are 
quitclaim deeds resorted to. ohnson v. Williams, 36 Alb. L. J. 238 (Kan.), 
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SALE — UNASCERTAINED Goops.— The vendor sold 25,000 hedge plants to 
plaintiff and 57,000 to defendant, to be delivered at defendant’s place of business. 
The 82,000 were so delivered, and, without making any selection, defendant dis- 
posed of all of them. Plaintiff sues for the conversion of 25,000. Held— The ac- 
tion lies, ‘“ Where the property sold is a part of an ascertained mass of uniform 
quality and value, separation is not essential, and the title to the part sold will 
pass to the vendee, if such appears to be the intention of the parties,” Kingman 
v. Holmquist, 24 Rep. 332 (Kan.). 

STATUTE OF FRAUDS — PAROL AGREEMENT FOR AN EASEMENT. — A verbal 
agreement for an easement of light is probably within the 4th section of ¢he 
Statute of Frauds; but whether it is or not, it will be enforced in equity after 
part performance, — McManus, v. Cook, 35 Ch. D. 681. 


STATUTE OF FRAUDS — SALE OF CHATTEL — EXECUTORY CONTRACT. — A 
contracted to paint and frame a portrait of two children for B. B refused to 
receive the portrait when completed. Hed— The contract was not one for a 
chattel, but one for work and labor. “The whole value was to arise out of the 
work of the artist on materials of no particular value.”” Turner v, Mason, 32 
N. W. Rep. 846 (Mich.). The case is not in accord with the simpler English rule, 
Lee v. Griffin, 1 B. & S, 272. 

TorT — WRONGFUL INTERFERENCE, — A was in the employ of B as general 
superintendent of B’s brick business, under a contract of service for no definite 
period. C, general manager of a railroad, by refusing to furnish B a side-track 
to his brick-yard (which C had previously promised to do) unless A was dis- 
charged from B’s services» procured A’s discharge. He/d—C was liable to A in 
damages. The case cites and comments upon a number of the few cases upon 
this interesting tort. Chipley v. Atkinson, 1 So. Rep. 934 (Fla.). 


Trust — ImperFEcT Girr.— A father, desiring to make his daughter a pres- 
ent, bought $2,000 worth of bonds, but, at her request, kept them himself and 
remitted the interest to her.. On his death, 4e/d — She cannot recover from the 
administrators, A gift is not complete without delivery of the ves, and the Court 
will not make a valid trust out of an imperfect gift. Flanders v. Blandy, 24 Rep. 
311 (Ohio). 

Trust — TRUSTEE OR DEBTOR. —A bank at A sent to the bank at B a bill 
for collection. The bill was paid, the money mingled with the other money of 
the B bank, and, pending remittance, credit was given on the books for the 
amount, The banks had no mutual account, The B bank then went into the 
hands of a receiver, who asks the Court if he is to pay the A bank in full or pro 
vata with other creditors. He/d— He shall pay it in full, “No difficulty 
whatever arises from the confusion of these moneys, any more than in every 
other case where the rightful owner is in pursuit of trust-funds. In such case 
the owner need not point out the very goods, or bills, or coin. He does all the 
law requires if he shows that the goods, or bills, or coin came to the hands of 
the defendant impressed with a trust to his knowledge. In every such case the 
holder must respond either in the article taken or its value.” Thompson v. 
Gloucester City Savings Institution, 24 Rep. 182 (N. J. Ch.). It seems difficult 
to support this decision on the principle of a trust. The Court admit that the 
trust-fund could not be followed after the confusion of the money, The assignee 
has the title to no specific thing into which the fund is known to have gone, and 
to which a trust can attach, Hence, one of the essential elements of a trust, 
viz., a ves with reference to which the relation of trustee and cestui gue trust 
can exist, is lacking, and the assignee took the property free from the trust, At 
the same time it does not follow that the creditors of the B bank are entitled to 
have property applied to the payment of their debts which was never intrusted 
to the credit of the bank, and property which, except for its peculiar nature, 
would have been held in the capacity of an agent simply. It is contrary to all 
equity that they should thus be enriched at the expense of others. This should 
have been the ground of the decision. 


Witness — EXPERT — REFUSAL TO ANSWER, — A physician upon the stand 
as an ordinary witness refused to answer a question upon the ground that it was 
one involving expert evidence. He/d— He must answer, though he was not called 
or paid as an expert. State v. Teipner, 36 Alb. J. 199 (Minn.). 





